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78, 4 41, q4 49-50, 336 Wis. 2d 478, 
199 N.W.2d 865 (2011) (summarized 
above). 
E.g., Suburban State Bank v. 
Squires, 145 Wis. 2d 445, 427 N.W.2d 
393 (Ct. App. 1988) (action in which 
bank sued buyer of an automobile for 
repossession and buyer counter- 
claimed alleging the bank negligently 
failed to advise him of a preexisting 
condition clause in life and disability 
insurance policy; on appeal the court 
rejected the argument that *expert" 
testimony was required on the stan- 
dards in the banking industry regard- 
ing the sale of insurance; although 
there was some testimony on this is- 
sue by banking professionals, the court 
held that "[i]t would require no special 
learning, study or experience on the 
part of the jury to determine whether 
the bank should have disclosed the ex- 
istence of the clause . ,.,”) 


"See, for exemplo, Kujawski v, 
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of the sufficiency of the 


court held: 

One does not need to be an expert to 
determine whether a patient who has 
fallen out of her wheelchair, and who 
is too large to fit comfortably in her 
wheelchair, should be secured in her 
wheelchair even if she has a ventral 
hernia. 

It is submitted that the common 
knowledge of the community simply 
does not justify the breadth of this 
holding. (Your author humbly con- 
fesses that he cannot answer the 
court's questions.) Examining the rec 
ord in the case, however, one observes 
that the jury heard testimony by the 
nursing home administrator about the 
availability and use of different T€ 
straining devices at the home. It also 
heard testimony by an orthopedic 
surgeon about the patient’s condit 
and how the hernia might be : i 
by different restraining device? , 
short; it appears that the Jury. " ia 
adequately educated about the by 
framed by the court. Kujawski ae 
be understood as a case in Y 
“more” testimony was not needed: wi 
x ase State v. Ru 2004 689 

l 16, 277 Wis. ; 
N.W.2d aaa (On. App. 2004) (expo 
testimony was not required to F 
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$702.4037 Admissibility and weight of the expert testimony _ 
§ 702.401 Foundations generally for lay and expert - 

opinions ui adt "nier biyar 
The current rules on lay and expert opinion testimony, Wis. 
Stats. 88 907.01 and 907.02, recognize just two broad forms of 
testimony: lay and expert. The foundation for each is very 
different. Lay opinion testimony encompasses only matters within 
the realm of lay common knowledge and therefore must rest on a 
witness's firsthand observations and personal experience, not 
hearsay; it must also assist the trier of fact. | ones 
Expert testimony is more protean and complex. Modern trial 
Practice extensively uses expert testimony on a plethora of 
subjects that embody diverse forms of specialized knowledge, sci- 
ific and non-scientific; its realm is flanked on the one side by 
the rolling plains of common knowledge and on the other by the 
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The range of issues is best bonéepttelizeu as a continuum q 

challenges trial Courts 9907.01, (2) Poliable einer eee 
j under 101, 1 om esti 

ie orned by $901.02, and (3) insufficiently reliable forms of 

cialized knowledge. The boundaries on each flank of this contin. 

uum are constantly shifting in response to technological and ggi. 

entific developments and their dissemination to the public 

through formal education as well as popular culture. 

. Drawing the line between lay and expert testimony rests within 
the trial judge’s discretion. At common law, expert testimony was 
inadmissible unless found to be beyond the “ken” (common knowl. 
edge) of the jury. Wisconsin law pioneered an assistance stan. 
dard that looked instead to whether the testimony, lay or expert, 
would “help” the jury.’ BAE 

Different’ jurisdictions draw the line between reliable and 
unreliable forms of specialized knowledge in various ways. Cur- 
rently, Wisconsin uses a “reliability” rule applied in federal courts 
and most state courts; reliability.may. be shown through expert 
testimony or established by statute, judicial notice, or stipulation 
(below). The reliability rule is discussed in § 702.4034. Other ap- 
proaches, the so-called *general acceptance" (“Frye”) rule and the 
relevancy/ limited-gatekeeping rule, which Wisconsin had suc 
cessfully used for decades, are discussed in § 702.5. 
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cident reconstruction methodology is valid, yet contest how each YA 
party's expert applied it. Essentially, this is also what oceurs Rar 
when parties elect not to object or attack the underlying a 
methodology (waiver? forfeiture?) ` ^ed BF Vitomriéa wi 
"Fourth, absent a statute, judicial notice, or stipulation, the fe 
proponent bears the burden of showing the reliability and valid- sh 
ity of the principles and methods at an evidentiary hearing or at e 
trial. Such contested hearings usually feature contending expert "m 
testimony. The proponent must demonstrate that the opinion ES 
testimony satisfles the elements of $ 907.02. Oftentimes, judges | e 
will hold pretrial admissibility hearings to facilitate trial prepa- Wa 
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WANS . Walstad, vie. Appellate Courts Use oi Pa 
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dal in some respects the F rye test 35 Wis. 2d b 270 N,W.2d 212 (19. m 
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; may elect to decide the issue C10re trial p... a 
n paper ed (hearsay) rather than by listening to Witnesaa ^ 
judge may also decide to rule on the issues during the Course À 
§ 702.403 Elements of expert opinion testimony unde, 
| Wis. Stats. $ 907.02. | Kj eu 

. The admissibility of expert opinion testimony in Wisconsin is 
governed by Wis. Stats, § 907.02, which is substantively identica] 
to Fed. R. Evid. 702. The federal rule effectively codified a reli. 
ability test that grew out of a trilogy of cases: Daubert v. Merrel] 
Dow Pharm. Inc.,' General Electric Co. v. Joiner, and Kumho 
Tire Co. v. Carmichael.” Daubert. launched an approach that 
required trial judges to perform the role of “gatekeeper.” Under 
Fed. R. Evid. 104(a), governing preliminary questions of admis. 
sibility, the gatekeeper/trial judge determines whether the expert 
testimony is based on reliable methods and principles that are 
properly applied to the facts. Fed. R. Evid. 702 essentially codi- 
fied the trilogy's analysis. Others states adopted the same rule, 
although jurisdictions have diverged between “strict” and more 
"lax" adherents, nicely illustrating the flexibility inherent in 
federalism." Rule 702 has arguably had its greatest impact in 
summary judgment proceedings, where it is frequently used to 
obviate trials on grounds that an opponent's expert opinion 


- State v. Cameron, 2016 WI App “General Elec. Co. v. Joiner, 5 
54, 113, 370 Wis. 2d 661, 885 N.W.2d U.S. 136, 118 S. Ct. 512, 139 L. E 
611 (Ct. App. 2016) (“courts have ex- 508, 18 O.S.H. Cas. (BNA) MS n 
pressly rejected Cameron's claim that Liab. Rep. (CCH) P 15120, 48 PP» 
the trial court's obligation to act as a Evid. Serv. 1, 28 Envtl: L. Rep. 
gatekeeper under Daubert requires it 177 A.L.R. Fed. 667 (1997). 
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relevancy rule asked only whether there NM a 7 SG anga 
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direct 4 h tekeeper judge to decide reliability." The curren 
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jiability of Siento rinciples and A should speak to the 
well as their app i ton to the facts, See § noa aoai generally as 
assist the Jury» the expert testimon 02.4034. And to truly 


the jury how t : y must do í 

than tell 0 decide th rn something more 
jaunts the rule.” The witness must ho att ipse dixit” testimony 
reached her opinion, able to explain how she 
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y Section 907.02 provides NEA Na z TE 
opinion or "otherwise." Opinion t pop adie Rem M dE 
the requirements of Wis. Stats, $ 907.02 $ SE alo WIR. Maa 
907.09, 907.04, and 8 907.05. AERA. A also Wis. Stats. 
to a reasonable certainty, not an absolute ori) Sed $ 702608. 
Besides opinions, testimony may “otherwise” yake the jana f 
position (a lecture) if it will assist the trier of fact.” See 
§ 702.602. Often the lecture explains how the expert reached her 
opinion, yet sometimes the expert. assistance is confined only to 
exposition. The choice may be that of the proponent or the trial 
court may restrict the witness to exposition, especially where 
opinions may raise unfair prejudice or risk confusion. The federal 
advisory committee sanctioned this "venerable practice" in 
explaining current Fed. R. Evid. 702: ; " 
It might also be important in some cases for an expert to educate 


?State v. Going Places Travel but it need not be conclusive because 

orp., 2015 WI App 42, J 33, 362 Wis, ‘medical knowledge is often uncertain.’ 
2d 414, 864 N.W.2d 885 (Ct. App. 2015) ‘The human body is complex, etiology 
(forfeiture action against travel ser- is often uncertain, and ethical concerns 
vices company; held that the trial often prevent double-blind studies 
court properly excluded an expert calculated to establish statistical 
Ferr code amount of restitution. proof” Where the foundation is suf- 

hould be reduced by the value cf ‘cient, the litigant is ‘entitled to hav 
travel services actually rendered, the jury decide upon [the expertel 
where the opinion Ada 2 Lee credibility, rather than the judge.) 
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testimony into the facts of the case. 6 thei, 
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po (1) the expert be qualified; (2) the test ite 

im 
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address a subject matter on which the factfinder can be ge. Y 
by an expert; (3) the testimony be reliable; and (4) the teste 
“it? the facts of the case.” rh d ióny 
$ 702.4033 Sufficient facts and data 
Most experts are asked for their opinions: on the facts a 
as exposition. Expert opinion testimony must be predi S weli 
sufficient facts and data. Although thi cated upon 
ent facts and data. oug is element calls f 
*quantitative rather than a qualitative analysis," it antici or a 
that “experts sometimes reach different concl 1t anticipates 
competing versions of the facts” and “is not n Pag top 
a trial court to exclude an expert’s Wana AAT iA to authorize 
the court believes one version of the facts s à S df d d 
The sufficiency determination is for the jud SEA e 
x 901.04(1) and while distinct from, is also relati to. the typa id 
T data an expert may rely on, which is verad by 
More precisel | : | 
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| PTE ing short of this invites speculation. 
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There is no definitive list of reliabili 
BEES Nowiembes reliability factors that must be ap- 
eno ord e a hierarchy of factors that ranks 
Er thoy dis of Be or weight. Which factors apply 
an YA : weighed against one another ithin th 
court's discretion, depending on the record. Thi Meg oon 
. This - 
understood aspect of the reliability standard. As the Es] cmn 
sory committee sagely observed, “no single factor is necessarily 
ispositive of the reliability of a particular expert's testimony.” 
Put differently, the number and combination of factors rests 
firmly within the trial court's discretion.? ; 
Federal case law provides a large chest-full of possible factors. 


[Section 702.4034] the trial judge excluded expert opinion 
See Seifert v. Balink 2017 NI DEP Baers af tha 
2, 372 Wis. 2d 525, 888 N.W.2d 816 | defense expert's inability to pinpoint 
(2017) (affirming the admissibility of A Š TERI 
; 3 aal DINI the specific force causing U nity's injury 
expert testimony in à medical mal- and its timing, and of Grimm's re- 
practice case). x R ATA abd search, ignore PS iod that it get be 
jority opinion but five justices a eed impossible to irectly study the effect 
that the trial court had not abused its of maternal forces on the fetal brachial 
discretion in finding the expert's meth- plexus on this child, or any child, due 
odology reliable under § 907.02. See to ethical considerations. The Bayers 
the lead opinion by Abrahamson, J.,at also ignore Grimm's testimony that 
118. Ziegler, J. (concurring in the , there 18 ‘substantial scientific valida- 
TOR ET 3 169 qq 178-79, and tion for the use of animal nerves as 
xa Don urring in the judg- surrogates for human nervels]. As a 
more general matter, where, as here, 
the proffered expert opinions are sup- 
ported by a substantial body of peer- 
nt). reviewed literature, we believe the 
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Section 907.02 expressly recognizes that a witness’s specialized 
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*See Seifert v. Balink, 2017 WI 
2, 162, 19 185-187, 372 Wis. 2d 525, 
888 N.W.2d 816 (2017) (lead opinion) 
(Ziegler, J., concurring), 1 236 (Gable- 
man, J., concurring). 

"State v. Giese, 2014 WI App 92 
at § 23 (“The mere fact that some 
experts may disagree about the reli- 
ability of retrograde extrapolation does 
not mean that testimony about [it] 
violates the Daubert standard.”); Bayer 
ex rel, Petrucelli y. Dobbins, 2016 WI 
1205855, 371 Wis. 2d 428, 885 
emor occurred when trial judge ex 
duded expert opinion testimony in a 
Medical malpractice case; "Ultimately, 
‘his is a case in which opinion in the 
"devant; scientific field is divided re- 
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expert relies and the ultimate determi- 
nations of credibility and accuracy are 
for the jury, not the court, ") (citations 
omitted) (internal quotes omitted). 
*Fed, R. Evid. 702 advisory com- 
mittee note (2000 Amendment). i 
"Fed. R. Evid. 702 advisory com- 
mittee note (2000 Amendment), quot- 
ing Kumho Tire, 526 U.S. at 152. 
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from “scientific knowledge”). 
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N.W.2d 890 (Ct. App. 2010) (firearm 
expert's testimony upheld under the 
relevancy standard, which the court 
_ contrasted with the current Daubert 
mbauer v. State, ate t 
9 WI App.83,-11 5 6, 
20 Wis, 2d 242, 769 N.W.2d 
App. 2009) (eminent domain 
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648 (Ct. App. 2006) (consoli- 

dated appeal of three cases arising 
trom condemnation proceedings in 
Which Guardian Pipeline, LLC con- 
demned parts of the owners’ 
to obtain easements for a natural 
transmission line; held that the trial 
court erred when it excluded expert 
testimony regarding the after-takings 
value of each property where the ex- 
perts relied on factors other than com- 
parable sales sone case rane 
lished that “while comparab sales 
may be the ‘best evidence' of the fair 
market value of property immediately 
after a taking, it is by no means the 
only admissible evidence of fair mar- 
ket value"; thus, the owners' experts 

-relied on other admissible ev- 
idence (e.g., potential uses, 
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W.2d 821 (Ct. App. 2001) 
9d 205, 626 N kapa which a 
medical examiner testified that in his 
opinion the defendant had murdered 
his wife, based on the totality of the 
circumstances; held that the opinion 
was not “incredible as a matter of law” 
for several reasons: (1) there was no 
objection to his qualifications or testi- 
mony that a medical examiner’s role is 
to consider all circumstances sur- 
rounding the death; (2) he reviewed 
the crimes scene photographs and the 
autopsy protocol; (3) he reviewed the 
case with three other board-certified 
forensic pathologists who agreed that 
the death was most likely a homicide, 
not suicide; and (4) the appellant pre- 
sented similar though contradictory 
expert testimony); State v. Pankow, 
144 Wis. 2d 23, 422 N.W.2d 913, 917 
(Ct. App. 1988) (defendant babysitter 
was charged with three counts of ho- 
micide involving the deaths of children 
entrusted to her care; held no abuse of 
discretion where the trial court al- 
lowed testimony by a sociological stat- 
istician about the statistical likelihood 
of all three children dying from “ac- 
— causes while in defendant’s 


ate y rper. "s 174 Wis. 2d 255, 496 
NAA fL OP (defendant con- 
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that raised collateral ; 
v. ITT General Controls ; Meute, 
438, 280 N.W.2d 156 (1979) (). WS. % 
did not abuse its discretion o Cot 
ing limited testimony by an e low. 
ing expert because of party's ya ee. 
of a pretrial order; the su prem tion 
observed since the experts té 
was not "particularly helpful” to «y 
the appellants or the defendant. . 
the trial court would have acteq ry, 
its discretion in excluding it entire) ) 
See also State v. Burton 20m 
WI App 237, 1 1, 306 Wis. 2d 403, 743 
N.W.2d 152 (Ct. App. 2007) (revers 
error where trial court admitted testi- 
mony by a police gang expert: “The 
expert’s testimony insinuated, without 
any basis, that Burton was a part of 
the gang culture, if not actually a 
member of a gang. It recast the case 
as being about gang retaliation or 
gang culture, anathema to the reason- 
able citizen, when there was no evi- 
dence that the shootings were gang 
crimes. Not only that, the testimony 
also purported to explain away the 
inconsistencies of witnesses simply 
because gangs infested the neighbor- 
hood in which the witnesses lived. If 
this had any probative value, which 
we doubt, it was far outweighed by 
prejudice. Ascribing the purported 
motivations or truth-telling tendencies 
of an entire neighborhood to one of ifs 
residents is not an acceptable form ° 
impeachment. This case must be 1% 


tried based on facts, rather than V 


sinuation or stereotyping.?: Hocks 
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to opposing counsel and, for convenience, to the judge, é tin 
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$ 702.601 Qualifications AI 30; | 
Whether a witness has specialized knowledge is a prelimin 

question of fact for the trial judge to decide under Wis. Stats 
§ 901.04(1). Wis. Stats. § 907.02 provides that an expert may be 
qualified by knowledge, skill, experience, training, or education. 
The decision rests within the discretion of the trial judge, who in 
making the ruling is not bound by the rules of evidence, except 
with respect to privileges. It is a discretionary ruling.’ In crimi. 
nal cases, however, the trial court must apply the rules of evi- 


dence in a way that does not deny the defendant his or her 
constitutional right to present a defense.” - 5 i 
Qualifications may be established through hearsay or 
testimony. Hearsay is used where the proponent submits the 
witness's resume or curriculum vitae (CV), usually for the 
purpose of truncating more lengthy testimony. Since the witness 
obviously has personal knowledge of the accomplishments 
recounted in the CV, which is most likely affixed to the expert’s 
report in any event, the CV may be used under Wis. Stats. 
$ 906.12 (refreshed recollection) as well as Wis. Stats. § 907.07 
ae report), assuming the opponent objects on hearsay 


The court may conduct the hearing. Pt ad KANSA 
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"ho zA 7 as a witness (or hearsay declarant), 480, 636 N.W.2d 213 (Ct. App. 2001)] 
Tezi but such evidence might also be rele. Wantz's misleading testimony as to 
Xcept 1 vant on substantive issues regarding Certain of his qualifications does not 
Timi- : liability. See Johnson by Adler v, render his opinion as to defects in the 
f evi- | Kokemoor, 199 Wis. 2d 615,545 N.W.2q ^ Riccos property incredible as a matter 
n her dj 5, 504-06 (1996) (defendant doctor's 
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$ ; function of specialized knowledge; it máy be f j 
Expertise is & ic degrees and licensure, but it is not limi, S" que 
denced by academ The witness's “special experiences are outa | a pt 
these trappings. they bring into the courtroom.’ Whethe, a i ans 
key to the mu turns on his or her ability to answer the Pre For 
ness is quali $e f abo! 
M | hit 
EUCY , ion in tice, that knowledge does | Cet 
court acted within a WERE wA tiri showing required bp p^ T emi 
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bean of Notam ex rel. Rodli v. serious Waitin or physica] dam case 
Neumann, 2001 WI App 61, 126, 242 to vang Me l 9,18 returned t, ha [E prec 
Wis. 2d 205, 626 N.W.2d 821 (Ct. App. father”); Mett Ar OX rel Burnet, f nest 
2001) (failure to object at trial to Nellis, 2005 WI App 73, q 11, 280 Wa B disc 
expert's qualifications or to the ex- 2d 753, 695 N.W.2d 861 (Ct, App. 2005 | 
pert’s reliance on the “totality of the (in, a lawsuit against a horseback rid. m] 
circumstances” in forming his opinion ing instructor for injuries Plaintiff suf. sevel 
precluded appellate review of both is- fered while riding, held that witness may 
sues). AGU an Shas in a “riding club” andhe [B E 
"See State v. Swope, 2008 WI years ot experience giving riding E couri 
App 175, $4 23.24, 26, 315 Wis, 2d lessons qualified her to give an opinion See 
120, 762 N.W.2d 725 (Ct. App. 2008) that would assist the trier Of fact); State l $ 702 
d that the expert was qualified to V. Long, 2002 WI App 114, qq 24-26, m 
(held that the expe qui ; i 
answer the pertinent questions based 255 Wis. 2d 729, 647 N.W.2d 884 (Ct. | 404, 
on his experience and education: APP: 2002) (police officer trained and | chirc 
“907.02 requires the proffered expert experienced in “gang activities" was | regar 
witness be qualified. Professor Blinka qualified to testify about “how gang af- and. 


cautions that it is the witness's testi-  filiations are manifested" in a tavern 
mony and not the witness that must Shooting involving rival gangs; the 
be qualified. Blinka, 90 MARQ. L, testimony helped the jury assess the 
REV. at 210. As he phrases the ques- bias of gang members who were called 
tion, ‘what will this witness be asked 8s witnesses); In re Commitment of 
to tell the trier of fact. and can she Sprosty, 2001 WI App 231, 1 27, 248 
provide helpful answers? Jg at 211, Wis. 2d 480, 636 N.W.2d 213 (Ct. App. 
Put another way, ‘whether a Witness’ 2001) (in a ch. 980 commitment pro- 
15 qualified to give an opinion depends ceeding, held that expert opinions by 
upon whether he or she has superior Psychiatrists and psychologists are 
owledge in the area in which the subject only to the “general” rules 
pes he question lies,” The precise regarding expert testimony; neither 
answer for th s 25 being asked to statutes nor rules require that such 
oF caf was whether the Witnesses be “licensed” to. practice i? 
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question put to him or her. 
have educated themselves 
allowed to testify about the 
More generally, a witness 
ay not be sufficiently qualified 


o give helpful testimony on another, albeit related, issue in the 
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10 In short, the qualification requi is li 
ge. sno a equirement is linked to the 
question. before the witness; it is not enough that the wit- 


aa generally knowledgeable in a particular field or on a 


discrete subject. 


MM ne AI. 
justices agreed that experience 
form the bases for an expert's 
methods and principles; that is, the 
court was unanimous on this point. 


See the discussion of Seifert in 


§ 702.403. 
. Kerkman v. z, 14 
404, 418 N.W.2d 795 (1988) Thus, a 
chiropractor is qualified to testify 
ing the practice of chiropractic 
end corresponding standard of care 


... Moreover, one who is not licensed . 


io practice chiropractic may testify 


regarding the standard of care for a - Bt J 


chiropractor if qualified as an expert 
in the area in which testimony will be 
given.”) (citation omitted). = 

- "Martindale v. Ripp, 2001 WI 
113, 152, 246 Wis. 2d 67, 629 N.W.2d 
98 (2001) (quoting the treatise) (re- 
wig error occurred when the trial 
judge excluded an oral surgeon’s opin- 
ion that an injury 252 plaintiff's 
Cue oe ular jointa MU i 

d by the whiplash motion 0 

Plaintiffs badani; neck after his car 


Hintz, 142 Wis. 2d 


when he noticed the garbage truck 
' bearing down on him, the significance 
of the garbage truck being fully loaded, 
the importance of a particular angle of 
' collision, or how fast Martindale’s head 


. snapped backward and then forward, 


. the issue would be different. 
Martindale, at 156. In short, the oral 
surgeon's opinions on whiplash and 


“the TMJ damage did not require the 


qualifications of an “accident recon- 


-struction expert” or an expert on “oc- 


cupant kinematics.” Martindale, at 


qq 61-65. 


Lemberger v. Koehring Co., 63 
Wis. 2d 210, 216 N.W.2d 542 (1974) 
(neurologist properly testified about 
the injuries suffered by plaintiff and 
had sufficient background in physics 
to testify about the forces asserted by 
falling objects, but error to permit the 
witness to testify that had plaintiff 
hardhat, Serious injury 


228 Wis. 2d 
5 (Ct. App. 


e batte 
Smith & Nephew 
P O00, T nb, 
a, 820 N Wad OT 


8 702.601 WISCONSIN En. 
uva lifioatión B" necessarily entail a show; 
The mo s av othods and principles are reliable ame tha 
their yv Ned to the facts and data n the case. In a send Wer 
bee $07.02 conceives of a witness 8 qualifications as a fun, Pi 
daa reliability of his or her methodology.” See $ 702,493, “0 
k There is no set procedure for qualifying an expert witne 
Traditionally, the proponent elicits the witness’s education, ha ss, 
T start of the direct examination "t; ™ 


i nce at the | 
e dE Taw practice, the proponent then asked the court to Ndey 


at the witness was an expert in an identified 

Bergen fies credentials were dubious, the court might a 
the opponent to voir dire the witness regarding qualification. 
Before any questions were put to the witness regarding the fact 
of the case, the trial judge had to find that he or she was an 
| nai A n a juod 
“The common-law procedure is inappropriate and unnecess 
under Wis. Stats. § 907.02 for two reasons. First, a formal findi 
of expertise may be misinterpreted by the jury as the judge's ap. 
probation of the witness's testimony." Although the judge must 
decide the witness's qualifications under Wis. Stats, 
§ 901.04(1)(a), the testimony's weight rests with the jury, which 
is free to reject it. A judge telling the jury that,a witness is an 
*expert" is unhelpful and likely invites confusion. Persuasive 
authority discourages the practice of telling the jury that a wit- 
ness has been found to be an “expert.” Second, under the pre- 
sent rules the witness's qualifications are a product of the 
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that a witness’s ‘label’ is not relevant expert was appointed by the court. 
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ness is qualified to testify as an expert jury will over-value the testimony by 
on a given subject.”), citing and dis- the court-appointed expert. See 
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Me bob hatter Th 3 the trier of fact about a special- 
ized SUD) hat . the exposition testimony may be part of the 
reasoning that supports an opinion or it may stand by itself, as 
where the judge rules that exposition alone, without accompany- 
ing opinion testimony, is all the assistance the trier of fact needs.’ 
This “venerable practice” is well recognized by the law of 
evidence.” 3 

The expository expert educates the jury on a relevant subject. 
The term *exposition" refers to a discourse or lecture on the 
pertinent subject matter. The trial court may in its discretion re- 
strict experts to exposition and thus not permit any opinion 
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Exposition-only testimony is especially useful where the 
could benefit from expert guidance but the judge is concerned 
that the jury might simply adopt the expert’s conclusions if the 
witness is allowed to testify in opinion form. So-called credibility 
experts, for example, may be limited to lectures about the 
problems inherent in eyewitness identification or the generally 
observed behavior of certain crime victims (e.g., sexual assault) 
Exposition may also be used to explain technical terminology 
contained in documents such as medical records.” Because the 
expert offers no opinion based on the facts, the trier of fact uses 
the assistance as it sees fit, thereby reducing the danger that it 
will give undue weight to the expert's testimony. 


court's power to control and mode and 


order of interrogation). Since the ex- 
pository expert is by definition not 
discussing the particular facts of the 
case, the risks typically present in nar- 
rative responses are non-existent. 
pton v. State, 92 Wis. 2d at 
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. This analysis is represented in the diagram which appears 
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f expert opinion test; 
In effect, then, the bases ot ex} | estimo 
the trial judge with three SW li wa Sequentia? “Sen 
y, the 


three-step analysis proceeds as follows: 
1. Does the basis constitute admissible or inadmissiy 
8 ey 

ey. 


dence? "net 
2. If the bases is inadmissible, is it nonetheless Of 9 « 
reasonably relied upon by such experts in drawing bi type 
inferences? | LONS oy 
3. If the basis is permissible, how much of the inform... 
about the basis should be disclosed to the jury? Tmatio- 

The first step implicates the admissibility of the basis , 
any of the evidentiary rules. Although hearsay is the most Ader 
mon objection, the expert’s “facts or data” may also trigger b 
vancy or character-related problems.” In at least some instang if 
an expert cannot base an opinion on unconstitutionally obtained 
evidence, although this seems to come about more through th 
“use-and-fruits” feature of the exclusionary rule than as a fun. 
tion of evidence rules.* As with any evidentiary issue, Opposing 
counsel’s failure to object properly waives any claimed error: 
Wis. Stats. § 907.03 is not self-policing. 

The second step requires that the trial judge determine the 
reasonableness of the expert’s reliance on the type of fact or data. 
. The reasonableness determination hinges on whether such 
experts usually or customarily rely on this “type” of information. 
If not, the bases cannot be used to support the opinion, which 
itself may become inadmissible for this reason. See subdivision 
(C) of this section, below (Hearsay Bases, Reasonable Reliance, 

n Di . Cross-examination). 
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1 i i | 
of subsequent remedial measures to prove negligence or s d 


ity for reasons rooted in public policy, not because it is qa 
vant" or untrustworthy:* | 


(B) Facts or Data Made Known to the Expert in Court 

(Hypothetical Questions) dos : 
The expert may also give an opinion based upon facts or da 
made known to the expert at the trial or hearing. This Occup 

' when the expert witness becomes a spectator at trial or by alis 

of hypothetical questions. . POTD ToU 


First, an expert may become familiar with the facts by listen, 
ing to the testimony. An exception to any existing sequestration 
order should be secured from the trial judge before the expert is 
invited to listen to testimony." At common law the expert wa; 
simply asked to consider only testimony and exhibits that hag 
been received into evidence. The proponent was not obligated to 
identify the precise testimony upon which the witness relied, 
This procedure is little used today in part because of its expense 
and in large part because Wis. Stats. § 907.03 permits more effec. 
tive ways to “prepare” expert opinion testimony. Nonetheless, in 
some cases it may be extremely valuable to have experts listen to 
selected testimony by key witnesses or even other experts. 

The hypothetical question is the second method by which 
experts may learn about the facts while at trial. Hypothetical 
questions are much misunderstood and seldom used, perhaps 
because their past abuse has been so uniformly maligned by 
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pases: 
A hypothetical question consi 


its factual assum t *Doc 

ton pee Oboe oen] BANA lost conaclodanasa la. the colli- 
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pounds questions that require ex ert Uo dea 


According to the landmark case on the use of i - 
tions, Rabata v. Dohner, Dr. Holmburg, an UM Per 
the plaintiffs treating physicians, could have given his opinion 
directly without the use of a hypothetical question. However, 
Rabata does not change the prior rule that if counsel chooses to use 
a hypothetical question, the question must be based on assumptions 
that have some support in the evidence. To be sure, all of the as- - 
sumptions need not be uncontroverted. In fact, as we said in Rabata, 
hypothetical questions are Paian AQ mis the ita. Ex 
disputed because the jury is better able o reject the expert conclu- 
sion once it decides tinis believe the assumed facts on. which the 
conclusion is based. However, if at the close of the evidence there is 
no basis to enable the jury to find the assumed facts to be true, 
both the hypothetical question and the answer are subject to a mo- 
tion to strike (notes omitted). : x wa; 
uoted langu | res the continuing vitality and 
aee ‘of Se iethotical! Lien when adroitly used. Else- 
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where and more recently, 
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that have some support 

The “some evi 
pothetical questi 
school classroom, where 
*made-up" facts. 


k an expert for an opinion based y 
If counsel chooses to mathe question must be based on assumpti 


in the evidence." 
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“hypotheticals” are Synonymous ia 
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In sum, when trial lawyers elect the hypothetical format th, 
underlying factual assumptions must be traced to testimony g 
exhibits already in evidence, or an offer of proof must demon. 
strate that the admissible bases will be provided later at trial. 
Should the proponent fail to “prove up" all underlying assump. 
tions, the opponent may move to strike the expert's testimony." 
In any event, the jury will be instructed to disregard a hypothet. 
ical opinion if the factual assumptions have not been proved to 
its satisfaction." Federal law is in accord. 


“State v. Watson, 227 Wis. 2d 

167, 595 N.W.2d 403, 418 (1999) (rely- 

ing upon the venerable rule) (citations 
itt 1) ^ f ALIR £1 


State v. Pittman, 174 Wis; 2d 
255, 496 N.W.2d 74 (1993) (defendant 


convieted of second degree sexual as- 


sault for having sexual intercourse 
with a woman whom he knew was un- 
conscious). In Pittman, the defense 


the sexual assault laws. Second, the 


" hypothetical question violated the rule 
“set forth in the Jensen/Romero! 


Haseltine line of cases because “it 
amounts to expert testimony that the 
victim is lying." See $ 608.3. Third, 
-*the hypothetical question would not 
have assisted the jury because the fac 


tors upon which it was based did not 


comport with the facts of this case 1? 


that the victim was awake | certain critical respects." Fourth, “the 
and had consented to the act of inter- hypothetical question would not on 
open | an expert on “sleep” assisted the jury by disabusing the 
victim who doctor) to contradict the of a commonly held but inaccurate 
while who claimed she was assaulted lief.” _ S RP 
excluded the expert nic, Tia! courto | In re Paternity of Dustine F^ 
The supreme court affe testifying, | 185 Wis, 2d 452, 518 N.W.2d 2 exper 
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^ 18 Optional, 
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that it is not reasonable to M (hA quantity of assumed facts 
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the opinion is formed. Moreover, t sabes X 


LEES a. sabehe erience gleaned as practicing lawyers 


Hypothetical questions may be used durin either the di 
the cross-examination. If the witness denies the reris ae = 
pothetical guestion asked during cross-examination, then the 
impeaching party may introduce extrinsic evidence of the 
premises for the purpose of impeaching the expert's testimony.” 


(C) Hearsay Bases, Reasonable Reliance, Disclosure on 
Direct and Cross-examination 

In modern trial practice, expert opinion testimony is usually 
based upon information acquired by the expert prior to the trial 
or hearing. Aside from personal inspections, examinations and 


. "See Kolpin v. Pioneer Power & 
.Co., Inc., 162 Wis. 2d 1, 469 

NN 2 595, 610 (1991) (it is not nec- 
essary to employ a hypothetical ques- 
tion just because the witness is not 
" "entirely" on the basis of 
rst-hand knowledge, i.e., where the 
witness relies upon hearsay: “So even 


the opinion,"), While noting the 
‘limited purpose” for which the hear- 
(and ig admissible,” Kolpin criticized 

ay ACTIVE overruled ag 
another case that referenced § 907.08 


as a “hearsay exception": § 907.03 
*however, is not to be co with a 
‘hearsay exception.’ To do so would be 
to say the hearsay is admissible and 
can be used by an witness for the truth 
of the matter asserted." The faulty 
language appeared in Bagnowski v. 
Preway, Inc., 138 Wis. 2d 241, 251-52, 
405 N.W.2d 746 (Ct. App. 1987). 

See State v. Pittman (quoted 
above). 

?! Rabata v. Dohner, 45 Wis, 2d at 
128-29, 172 N.W.2d at 417. 
mg. King v. State, 75 Wis. 2d 
26, TENE, 458 (1977). This is an 
m 


chment by contradic- 
APAT 
715 


B 


$ 702.6042 


tests perfor 
invariably cons 
hearsay eed 
These include ore! 
ters, reports, business reco 


information communicated 


to the testimony. 


titute 


or exemption (0 
out-of-court statement may be us 


e expert, the sources of this i 
med by the “say. Wis. Stats. § 907.08 a dant Mato, 


e 
s that relate to the 


tatements (e.g Yi 
1$ rds, depositions, emails, or an 


to the expert orally or in writing pet 
; or 


hearsa ases for the opinion testimony are admj 
ERR atop to the hearsay rule, they present no diff. 
Once the proponent has satisfied the foundation for an exc 
r the opponent fails to object), the content 


Wiscongyy Ev 


facts of the particulas the 


., telephone conv i a 
E P ersationg) as 


Sible 
culty, 
eption 
Of the 


ed both to prove the truth of th, 
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Reasonable relia 


nce on inadmissible evidence 


Inadmissible evidence may serve as permissible bases on] 
where it is of a type reasonably relied upon by the experts in the 
feld in drawing inferences or forming opinions. Usually the evi. 


dence is inadmissible for hearsay reasons, but the rule applies 
with equal force to evidence excluded on any ground, including 
the character rules, lack of authentication, and the original writ- 


ings rule.” It cannot be 


gainsaid that § 907.03 is not a hearsay 


exception.” Waiver and forfeiture doctrines loom large. Absent a 
timely and proper objection, the basis is “admissible” regardless. 


“For an excellent example of ex- . 
perts—accident reconstruction ex- 
perts—who relied on a blend of per- 


ama! observations and hearsay (e.g., - 
position transcripts, accident re- |. 


ports), see Wester v. Bruggink, 190 . 


Wis. 2d 308, 527 N.W.2d 373, 376 (Ct. ` 


arti le y. Ripp, 2001. W 
n, 1 49, 246 Wis. 2d 67, 629 N Wad 
Ag by (reversible error occurred 
wh wafa makada aee, tito i 


surgeon’s opinion 
(TMJs) was 
motion of the plaintiffs ke 12 


plaintiffs ten 


Martindale's own t 
medical recheds, th. ha 


State ry n 
B "Ve : 


716 


dar ) i s 
Wis. 2d 418, 406 N.W.2d 385 (1987) 


m 


"(statements made by a child gexual as- 
‘sault victim to a child psychologist 


were admissible under Wis. Stats. 


§ 908.03(4)); Klingman v. Kruschke, 


115 Wis. 2d 124, 339 N.W.2d 603 (Ct. 
App. 1983) (certain “self-serving” 
statements made by the plaintiff to the 
chiropractor who testified as an expert 
witness wer 'admissible as statements 
made for purposes of medical diagn? 
Stats. § 908,03(4)). 
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Predominat 


upon 
ually, this i 
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"rely" on it." Case law allows cross the report they did not 


L rel 
solution is to impeach th "wil upon (see below), so the ready 


the expert on this issue, yet the is 
trial judge under § 901.04(1),2 Test 
or “customarily” 


forming his opinion, his opinion is stil] 
admissible. Moreover, the “hearsay” 
would also be admissible for the lim- 
ited purpose of serving as a basis for 
the opinion.”). Kolpin criticized and ef- 
fectively overruled language (dicta) 
that $ 907.03 is Cipean exception” 
in Bagnowski v. Preway, Inc., 138 Wis. 
2d 241, 251-52, 405 N.W.2d 746 (Ct. 
App. 1987), clarifying that § 907.03 “is 
not to be confused with a ‘hearsay 
exception.’ To do so would be to say the 
hearsay is admissible and can be used 
by an witness for the truth of the mat- 
ter asserted:” Kolpin; 469 N.W.2d at 


) 'hearsa 
l f ence , ror Second, $ [Wis, Stats, 
$907.03] does not give license to the 
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"failure" to 


bases an opinion or inference." 
Staskal v. Symons Corp., 2005 
WI App 216, T 24 n.7, 287 Wis. 2d 511, 
706 N.W.2d 311, 203 Ed. Law Rep. 811 
(Ct. App. 2005) (Moreover, the circuit 


court concluded, it was not even clear 


that Dr. Corley [Symons' own expert] 
relied on the OSHA report in forming 
his opinion because his deposition 
testimony indicated he did not. This is 
a sufficient basis, in itself, for not 
permitting Dr. Corley to testify about 
the report. The fact that Dr. Corley 
studied and analyzed the report, as 
Symons points out, does not mean that 
he relied on it in forming the opinions 
he presented at trial”; at his deposi- 
tion, Dr, Corley “testified, *. . . well, I 
didn’t really rely on anything in the 
OSHA report, either, but I—whatever 
was there, I was aware of’ He ex- 
ined in his deposition that he ac- 
plained in po ~ 
cepted ine orientation of Jha WAA mwa 
stated in the OSHA report. Os 
discovered that it was in erron ho. 


ip of Therese 
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practices." An expe 


by others: “Mlt is proper for a 
to make a diagnosis based 
in part upon medical evidence of which 
he has no personal knowledge but 
which he gleaned from the reports of 
others’ An expert is permitted to base 
an opinion on hearsay if it is of a type 
customarily relied upon in that field in 
forming opinions. In the medical field, 
the evidence contained in treatment 
records is routinely relied upon by 
physicians to treat a patient; if it is 
deemed trustworthy enough to support 
treatment decisions, it is trustworthy 
enough to support a professional opin- 
ion.”) (citation omitted). 
See also Arents v. ANR Pipeline 
Co., 2005 WI App 61, 24, at Y Wis. 
2d 173, 696 N.W.2d 194 (Ct. App. 2005) 
(in this condemnation proceeding, held 
t the trial court properly excluded 
expert evidence on valuation based on 
Perego "The trial court con- 
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(condemnation proceedings in whi 
Guardian Pipeline, LLC conde S 
parts of the owners’ property to RÀ 
easements for a natural gas hod 
sion line; held that the trial Pis z 
properly excluded other expert sn 
mony based on telephone surve A 
based on relevance grounds EVA 
the surveys failed to "sufficiently E 
nect the survey data to the particular 
condemned properties or consider 
certain relevant aspects of the specific 
properties affected by the pipeline": 
other expert testimony also failed the 
test of relevancy because it did not 
connect information (e.g., safety and 
health issues) *with the potential or 
actual impact on the fair market value 
of the specific properties at issue in 
this case."). 

; “Edward J. Imwinkelried, 
Evidentiary Foundations. $ 9.03[4][c] 
(9th ed.) (judges will *ordinarily" defer 
to the “specialty’s customary practice" 
yet in “extreme cases” may override 
ane reliance when deemed unreason- 

e). : 

- peteet v. Dow Chemical Co., 868 
F.2d 1428, 1432, 27 Fed. R. Evid. Serv 
1047 (5th Cir. 1989). t 
| | In re Agent Orange Produc 
Liability Litigation, 611 F. Supp. 1229 
1246, 18 Fed. R. Evid. Serv. 144 (ED. 
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under $8 907.03 and 907.02 because of 
the strong public policy advanced by 
the statutory proscription and the real 
risk that allowing an exception would 


343.303). — 

IpF d evidence is also ex- 
duded for § 907.03 purposes through 
the exclusionary rule. In re Commit- 
ment of Mark, 2008 WI App 44, 144, 
308 Wis. 2d 191, 747 N.W.2d 727 (Ct. 
App. 2008) (chapter 980 commitment 

eding, where incriminating state- 
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were compelled under the Fifth 
Amendment; held that the State’s 
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taken and allow the jury to infer that 
those results were favorable to Neu- 
mann. The effect would be the admis- 
sion of. polygraph results, which we 
have already concluded are inadmis- 
sible. Therefore, the trial court cor- 
rectly excluded this testimony as 
well.”). 


3*Gee In re Agent Orange Produce 
Liability Litigation, 611 F. Supp. at 
1244 (Weinstein, J 
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be useful given applicable burdens of 
undertake this in- 
care not to infringe 
upon the factfinder’s role of i 
the weight of the expert testimony. ) 

` Giannelli, Understandin 
Evidence § 25.0414] (4th ed). — — 
"Strain v, Mann, 129 Wis, 2d 447, 


462, 385 N.W.2d 227, 233 (Ot. APP 


1986). 


ob vas 


Uu 


oW 
kaitoa Bvigentitm 


$ 702.6042 Wisconsyy Big, | 

. 35 | 
cases are collected in the margin. i | Lay OPINION 
C 'nadmissible bases (direct. exam) | ste doctr 
Di HABA reliance 18 established, there ye " | ^ disclosec 
roblem of disclosure: what should the jury be told as the | should be 
rmi ssible yet inadmissible bases? The cross-examine "bout, the 
P tled to draw out the information as a t tty | ary shoul 


* ti 
repeat, i8 er» 07.05 (discussed further below). Most mischa "at opinion: 
lg 


i nder $ 907. T de i 

AMin eth on direct examination, especially when the ey, $ | than an ii 
reasonable reliance furnishes the only likely avenue for gety confusion 
the evidence before the jury. Crudely put, 8 907.03 becom ecd to the con 
convenient pathway for spilling inadmissible evidence before i Followi 
jury ostensibly to explain only the expert’s reasoning and conclu, | legislatur 
sions, but with the well-placed hope that the jury will do wha. | Facts or 
ever it wants with it. Incoherent limiting instructions are Ds to the jt 
tection against a rule that beckons trial lawyers to do the very court de 
thing the rule supposedly safeguards against. wo 
Courts and evidence commentators are split over the issue, ad 
Unsurprisingly, § 907.03 functions as a hearsay exception, de e is 
State v. Fischer, 2010 WI 6, State v. Watson, 227 Wis. 2d i9. N.W. 

99 19-25, 322 Wis. 2d 265, 778 N.W.2d 167, 595 N.W.2d 403, 415 (1999) 

629 (2010) (summarized above). (“there can be no question that profes- 


-. Pinezkowski v. Milwaukee sionals in corrections, including clini- 
County, 2005 WI 161, 139, 286 Wis. cal psychologists, routinely and rea- 
2d 339, 706 N.W.2d 642 (2005) (where sonably rely on _ presentente 
trial court properly excluded evidence stigations | 
of the sale prices of adjacent proper- 
Rech eres m i (dim ST i 
made to the same condemnir author- Kolpin v. Pioneer Power & Light 
ity dhak wee! noquisiob Empat jiu. an ne, 162 Wis. 2d 1, 469 N.WA 
airport expansion, these same factors 595. 609/(1991) (“Although (the e 

: t say the ‘mast 


DI 
d 


WA deme “NM XT Aa CF 


m OPINION TESTIMONY 


8 ite doctrinal disclaimers, 

je disclosed to the trier of fact, s a07 the inadmiegipi 

should m ty a of, or only lim 
t, the inadmissi 

ayy should be fully Eee hua Cases contended that th 
v Q 5 L di e 

at opinions, be full disclosure KUBIGA t reasoning in arrivin 

than an ineffectual limiting Mikeu 0 few restrictions other 


* $ ; ction,” bia? (5! 
confusion over this hearsay issue has also infiel are cates 
proac 


to the confrontation right in crim; 
Following the approach riminal cageg 3$ 


taken by Fe zi 
legislature added the following nga ee phe oe oan 


| ative value in assistin j 
n or ji g the jury to 

cH ion or infer : ; 
their prejudicial. effect. YA ence substantially outweighs 


See Kolpin v. Pioneer Power & | d esee: ire J 
Light Co., Inc., 162 Wis. 2d 1, 36 n.10, uri due AQVISELY Dorie 
469 N.W.2d 595, 610 n.10 (1991). . TRAMOS "ovt 
(quoted above), criticizing and ef. -— When Rap aN is reasonably relied 
fectively overruling language (dicta) eyo >y an expert and yet is admis- 
: ys» Bible only for the purpose of assisting 
that $ 907.03 is a “hearsay exception the jury in evaluating an expert's 
in Bagnowski v. Preway, Inc., 138 Wis. opinion, a trial court applying ii Rule *i 
2d 241, 251-52, 405 N.W.2d 746 (Ct... : must consider the information's proba- 
App. 1987)... . i o _ tive value in assisting the jury to weigh | 
4 E.g. In re Guardianship of. . e experte opinion an. ine one bane : 
Therese 1 9002. Ann 993 qq 8- ~ and the risk of prejudice resulting from ə 
267 Wis. 22 310, 671 N N22 377 ce she dT enge AAR ee 
d e iry .. . mation for substantive purposes 
Sine 4907.03) en pam KE s 
stats. $ 907.03] allows an expert to: Glosed to the jury, upon objection, ^ 
base an opinion on hearsay, it does "ur if the. kia) put finus i . | 
ransform the hearsay into admissible tive value of the information in assist. Ts 
Apo 410 © ocond^ TWis, Stats: ing the jury to evaluate the expert's - 
ieu PE od yana opinion substantially outweighs its 
43] nor pr rt to use the prejudicial effect. If the otherwise - 
een ek nM m tonto the AAA AA ANE 
! ‘solely as a cons [UP der this balancing test, the tria 
hearsay UM of others". — ‘nage must give a limiting edem 
(Soe Blinka, Ethical Pireneja Wee seeing ita mis aat 
eT [u$ 212 AA \ e eu | P MM v, mom A 
Limited Ad; sity ond pe ^ used for substantive purposes. 
"tabes p Rev Ten im! oro Rule 105. Ta detti the SANAA 
| also Bur ate course, the : 
Ta ma ay EAS a 
WA cry £1 à 
saport. Testimony, 77, Mara olia» oret aehan ina- TS Ss 


(1994), | tion à 
ee the iamsesonf Mie SRA ite unde 
below, -scored that th 


ko 


Game | 


pes of 


VW M 


Locus ud Eo dope Eu 


W 
ISCONSIN Ex 
DEN 


$ 702.6042 
The language underscores that experts may r 
gible evidence and guards against abuses, at le ely on in OPINI 
amination, b impos what appears to be a oo on di admi | P 
ing test weighte against disclosure. Other Beate js ey, worriso! 
from the inadi tesibility of i B idence Sl tha “Prejudice” i cal 
sion by remo ing the inadmissible” banig rule begets its ea cr 
inadmissible" basis that may be disclosed to “ 88 an "of confu, ‘ble h 
understanding the witness's opinion provid assist” the er Wigo gible ?' 
substantially outweighs the prejudice Th ed its probative m under, 
SUe mischief will likely arise ci e. The rule also posit; A Court | 
ne vides that; the ‘proponent (che PY examination OSits that the cot 
close the inadmissible bases to th rect examiner) ma and thu | issue Í 
tiet edunt that its AEE PE nde the trial ja ail 
ng the € ? ve assisti : i 
prejudicial = experts Tg 907.0 substantially outweigh ja E51, 46 
verse of $ 904.03: the startin 025 betrays test eens the st 
sible evidence should not b zi assumption is that Wis ther. £ Willian 
substantially outweighs gi sclosed unless its prob inadmi. | S. Ct. 
evidence before the den o e unfairness of putting i ative value yed X 
and proper Aa NA BE wa counsel must object admissible E. j sty” 
are under no duty tá Éüd'n "i 18 not self-policing and nn timely expert 
Saree halsnet aij Aa 
bulwark against abuse aapa balancing test 2 rca 
the rule works an alch , the theory itself is falla C Rede tim b 
into a misconceived emy that transforms in dmissibl In short, sion o 
In the ved species of *otherwise" a issible evidence | jority 
hearsay co te wise admis b p | : 
ntext, for example, the sible evidence." on 
“the expert may have relied | aot 


upon the hearsay st: 

ya the jury e Aa for the truth of the matte 

ma oh the urpose. Rather She cannot use the bia cSt pe | feren 
, the Jury 18 told to use it to abr 1 E 


or equ 
we. e expert's testir 
Get eae pen ia mie but not for its truth, a disti fani 

| incomprehensible because that is xum 


pre-2011 ver bens it! The very sam 
supreme eam ice: asie e problems arose under 
efe ami ies n. succinctly explained by ^ 
rough he back d uen M i eT rs basis 
the bases | á CTOS8-eX wal reach the trier of fact 
yA " or thai opinions. 9n jf experta or asked ^ 
s correct about the danger, but t 
y ua MiIULikontit e s but the backdoor i$ more 
l ‘ormick on Pui; o T ONE 
| } Evidence ‘ E oes i j 


afi (ai 


ES 
bn, i 
), Watson. wd * 


^ SSS 
272 i za SY 
Ar . NY 
> b 7 
ui 
x UPC 
AU = 
Nai ges 
ALIM P - 


` 
“VI M 
D A 
~ - 
N 
ad 
e mj 
ct ls 
yala, ` 
X 
t n 2 
a C. 
ken Lay OPINION 
S worri som Testimo 
uy in cate (th i direct th 
ale sani Abe bm n ero 
thus le hearsay ane s. The di um 
dis Court the ya es ee: per min 
u h S nd a y et t at 
ry i issu nfro led Am qu eeu of mi es oe Sk 
5 the ein ntati to en est tion aana YEO. $) 
a e ad 10n re m 10n wi usi m 90 088- x 
8 | octri he en it 10 a e ^ 
re- i tri ri ol t of n n y | x ; 
Evid V ; , 0 ami J 
mis n ght e c d ess! us m Nr 
i pipe ty al .8 Pos AB] dit» 6:4 907 ine $ 
dice eios (io va peed Terps reli and can $^ 
: 3 c at is nt su li 07.02 4 t^s 
x pe » 2 Wes su away an 08: A 
ib e Wil Saee 997) 0 Am m.4 cou es tion als ce 3 to v 
le adn t Ard auc rts und " Or on i E 
nely ons S v. m Ç the t Tri hav er er aise inad : 
ie Ct 22,1851 the enne der Fed, R. E inadmis. 
> 0 ou a dvor ru R e C 
two , 211831] B S tise voc. ggl 4 E Su ern 
meum (20 d DHA ti Aerio preme 
YA hel t 7 12 d. 2 U.S 10n ion to Vii me 
rt, nn r uld E iaa, fect, ii s iner iis ? the r- 
nce ii HS ely pro he * er .R. ete as se su x 
4 n th ep on sec 7 ear cr rmi a nt b bst : 
Pe tím ed at Bru cuti Qd ne ironia Bb Aidit y aaa it 
ied dn because 1 B T eut rye acid i 
"un of use reco def ppo BL ain on Ens er ical ologi T 
jority” Fed Tlli v en rti sib tox st y itu of au e gi- i 
with : .R in vered dan ing le ri ad Ma or te de to xam- E 
oe y" consi LE ois E t's he gh dr tto to for Vor nds L 
ate Sce Thomas, Ses its he JA eism t$ oni pros p -of-c to / 
| joi d Alito' the j . The wo Me. general, 907.08, T E s 
on ey ve : prre 703 ma. zm any s request The cónfr. 7). Mat. E 
tly : ice n vio agre erus es ali ma- * l E ER "to d jer stars at- 
he ae eere pe reme vnm er 
he Kaga cente 6 confont t would not evidence ITI reports ; 
" n as mai n . 1 A y 8 1 re ^ 
A wel rS "majority co er aii t W owly: Inste doner od co mis 
tuf iis pint. Hai Er rights rd a the eA i 
; 1 care wi onsi ts desse decl e co testi es F- 
á omy ý pam J isted creda: areal testimonial 
127. ce mejor tl mp aksi h " mW general eld aco 
(2017) (e "Sato v M viu e CE. jur dE with 
re 7) (e is y, Ma vcri co Ka- Ed enforce ilo perta 
xpe , 2d 12! ttox, ce ru nsti- ANI eir WR oos pc =. 
rt 1 t n a 
xicol, sper opinio 8 20 les wid Sl a conj Mis 
relate exami pinic ^ iy i, WI it erate a tax 
re E re esti , "2d 9, tion y wil Saka pests a toxi " 
at toxico ^g gepot iso timon 256 report Cla aN the hean i 
a author alt ega in ybya |. cou meom: AREN oe e an t 
, IIT nt tai em 
; lor in 0 sta of ns en. th re of v 
ir mi ab ta ugh g n n th 8 th e C 
tted ra n ad a e Arm she GN ata 
1 Aa 8 testi n eit rug ne wit “con ya toxic ; 
> wtp y h Br 0 ,an h c n Xl 
j stifie one er th f dti in en um icol 
ied because tho k d, th from that of tance ye Mur 
the tox pro eats those under € repori ca sub- 3 
u perly ical gene pres circu rts blood a 
the xicology | gal rate ented imstances s purpose 
iy report the jete idene in this pas " ted and 
] hear. the UN e ia x ^ 
ight: of this Va 4 reece s e i^ 
no * M doa but ant 
resem eo PAA d to SAADA 
> Hoes Ad toxi 1 AMAT t 
" — AY mcg eo bo 
Eum 
n Ww pra 
enr “t aae re 
be ana a: 
tation 


723 


Wiscongyy Ew 


§ 702.6042 w d 
' i E X OPINION T 
inn ta discretion, the trial court may follo | Lav 

^ exercising ges. First, the trial court may rone w | of disck 
three possis the inadmissible basis, subject to a limiting į it | P adi 
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enance. The accuracy of the facta upon 5304 O° 719 N WE Od (OL À AUS counterp: 
which the expert relies and the ulti- Gh a SEL : peiten Kai A extends | 
mate determinations of credibility and adia) tun aaae tare should.n 


accuracy are for the jury, not the 
court." (citation omitted). ==, 
*Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.8..579, 
113 S. Ct. 2786, 2798, 125 L. Ed. 2d 
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and had written the discharge summary following the child's 
birth. Acosta was not named as a AERE dha While at a deposi- 
tion, Dr. Acosta refused to offer an opinion about an aspect of the 
plaintiffs care at the hands of other physicians. In collateral liti- 
gation involving sanctions against Acosta and his attorney, the 
supreme court upheld Acosta's right to silence and unearthed a 
hitherto unknown privilege permitting expert witnesses to decline 
to give opinions against their will. The court held that an expert 
privilege was implicit in Wis. Stats. $ 907.06, a rule governing 
court-appointed experts."  dmroros nic Re 

A host of policy factors supported the expert opinion privilege 
even against a host of countervailing considerations. The court 
first set forth the policy supporting the privilege: i 


person w expended resources to attain specialized knowl- 
s ka A to part with that knowledge upon demand, 


t ont GBE i i i *Savage V. American ae 

| ze v. American Transmis on co, LLC, 2013 WI App 20, 14 19: 
sion Co, LLC, 2013 WI App.20 120, 30548 Wis. 2d 190, 828 NN 244 
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limited to medical malpractice li?" yai ation (n a condemnation prove 
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present a plan of reasonable compensation. Finally, if the part tak 
Peeking an expert's opinion is able to show a compelling need for plie 
the expert's opinion, an expert can only be compelled to give exist. to t 
ing opinions. Under no circumstances can an expert be required to ( 
do additional preparation. We believe that this approach strikes a Al ; 
“balance between a litigant's need for irreplaceable or unigue | 
testimony, and the expert's right to be free from compulsion.’ er 
The court revisited the expert privilege in Glenn v. Plante.’ Al- - me 
though “the public has a right to every person’s evidence at trial? | | wh 
the right is tempered by privileges rooted in the constitution, | inj 
common law, and statutes.* Alt established that “an expert wit E | no 
ness has the privilege to refuse to testify if he or she is calledby E. in 
a litigant.” In general, “a person who has specialized knowledge $ in 
in a certain area should not be forced to testify,” absent compel: E ——- m 
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ment provided by another person. Unless a medical witness 
who is unwilling to testify as an expert is alleged to have caused 
| injury to the plaintiff by her medical negligence, the witness is 

- not required to give her opinion on the standard of care govern- 

r ing her own conduct. ! 

! (3) A medical witness who is alleged to have caused injury to 
the plaintiff by her medical negligence may be required to give 
her opinion on the standard of care governing her own conduct. 
A witness in this category may be party delendum Mam 
The first category recognizes the uty of “any medical witnes 

to testify to the facts” because "[e]very person has a right to this 
factual evidence.” Such “factual” evidence extends not only jo 
bare descriptions of what occurred, but also to the medical 
witness’s treatment of the patient and her “thought vr eren 
particularly “why she took or did not tak ors ERU ^ ie 
seg order ! ulati he believed apph 
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to entis their colleagues: “[T]he resulting tension can desta’ 
friendships, working relationships, and economic relations}; » 
Third, *the relationships among local health care providers m, 
affect the objectivity of their testimony. Some witnesses ths 
have a financial stake in the outcome of malpractice litigation, 4, 
a result, they may shade their testimony to advance their own 
interests, guard their own reputations, or protect their co. 
workers.” Finally, it is generally possible to retain a willing expert 


to provide such opinion testimony.” ait qug 
The third category relates to “medical witnesses who have been 
accused of malpractice—negligence causing injury—who may be 
party defendants."'* The court acknowledged that “[a] strong case 
can be made for the proposition that a defendant witness should 
not be required to address her own standard of care and that a 
finder of fact should compare the defendant’s required factual 
explanation of her own actions and thought processes to the stan- 
dard of care established by other experts in the field to determine 
whether was negligence.” Nonetheless, Wisconsin case law has 
taken the opposite tack since its 1966 decision in Shurpit v. Brah, 
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general competence as a physician will seldom be at issue (except 
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procedures). Nor does the rule limit the parties from calling 
their own experts.  . | 

The commentary to the federal rule suggests that the power to 
appoint such experts should be used sparingly. The Judicial 
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in evidence to prove the truth of the matter asserted. | 

(4) Statements which are not hearsay; A statement i is not 
hearsay ifisi ra 338 86230 ania 

(a) Prior statement by witness. The stlarant testifies at 
the trial or hearing and is subject. to cross-examination 
concerning the statement, and the statement is: 

. 1. Inconsistent with the declarant’s testimony, or 


2. Consistent. with the COS testimony and is of 


to rebut an express ] m charge against thé 
declarant of recent fabri y T 
ore al cha ao ras n improper influenc 


if pp EN zaji pu nh t R 1 Kis. f à péion made ‘soon after 
T RU e stat is offered 


yo 010 pponent, Tt 


m^ 


agency or employmen 
GRNSENS ue t, made during the existence of the 

5. A statement by a coċons 
course and in furtherance of 
(S.Ct. Order, 59 Wis.2d R1, R220 (1979); 


pirator of a part i 
the conspiracy, hr hed apa 


1991 Wis Aet ch, 32) 


g01.1 Overview of the Wisconsin he 
$ 801.2 Definitions: “Declarant”, « 
801.201 Declarant j 
801.202 Statement | iT Of 
§ 801.203 Assertive conduct: Verbal and nanverb 
801.204 Nonassertive conduct: Verbal ant ciu l 
E 801.205 Out-oFcourt ^ TO e 2 7 à | 
$903 | Tm Cu offered for the truth. of the matter asserted; 
express and implied assertioris; nonhearsay purposes — 
(verbal acts, effect on listener, declarant’s state of mind 
! continuity of mental states, and trace theory) ^. | 
§ 801.801 Truth of the matter asserted 08. AOL 
§ 801.302 Explicit and implicit assertions — — 
§ 801.303 Verbal acts or verbal parts of acts ^. 
§ 801.304 Effect on listener ` JIAO LOO ean gi l 
$ 801.305 Declarant's knowledge, belief, orstateofmind ^ ^. 
§ 801.306 Continuity of mental states; inferences of prior or 


'arsay rules 
statement”; and “out-of-court” 


ALES 


subsequent conduct ` ` 
§ 801.307 Tracetheory © WA bn 
§ 8014 ^ General considerations, Wis. Stats. $ 908.01(4): The 
+ “exemptions” for prior Statements by witnesses and = ` 
admissions by an opposing party ^" .« — SET 
§ 801.401 Prior statements by witnesses, generally 
$ 801:402 Prior inconsistent statements oO à.ba 
: 801.403 Consistent patum ya LOLS | | 
80: Statement of identification = 19 noede (19 
$ pu Admissions by party opponent: General considerations 3 
& 801.501 Personal admissions; admissions made in à representative 
; ;Jenpadity: (o Borsh ig 98 Vei iae 
$ 801.502 Adoptive admissions ipid diaprame? BIN 
$ 801502 Speaking agent admissions |. ^ 0O 
$ 801.504 Ordinary. agent, servant or employee ba 
$ 801.505 The coconspirator exemption ola an 


[40 S i 


ti 


l 4 hear lakioa 501:52€1 
$,801.1 Overview of the Wisconsin heantay Ts about the 
Septem yee oa 


ie problem of hea 
credibility of testimony 746 


Wiscongiy Ry, 


§ 801.1 


condition, whether in-court or 0 Dix 
onial risks: (1) insincerity; (2) mene " a kudance — Hear 
Ption, 9) “Hearsay” is 


some event or 
and (4) inaccurate narration 
3j while tes 


are four testim 


faulty recollection; 
First, we need to know whether the person ig si 

what she has said. Sincerity involves the risk Mit Sincere y the truth of: 
consciously fabricated or falsified the stateme hir person t The rule a 
consideration is whether the person correctly pana t. The e has pvidence is ‘ 
or condition described. The perception may have sare, the e satisfied, wh: 
e thrg | * The "£g 
autom: 


any of the five senses. Third, did the 
se the. person ac 
Memory may distort perceptions at 4 aal 
0 


what she perceived? 
conscious and subconscious level. The fourth ri 

ka which is roughly defined as the Fra i : 
ent accurately reflects the memory. When prete 8 state. 
g a fore; 


language, the struggle to find the right words or phrases c 
oe aptures 


statement offered to prove 
anple all ABNA E ETE ne thon atter 

| ENEN M the asserted, 

thes very absence pepsi risks, Hearsay's greatest defect» 

vaa nd cross-examination at the 


E vIDENCE— HEARSAY 
§ 801.1 


declarant, 
e to prove 


«Hearsay" is a statement oth 
pile testifying at the tria] on &* than one 
the truth of the matter s Sr hearing, offered m eem 


| e al e terms « t 
pridence is “hearsay” ort’, Statement” and “ ^ 
Y if all elements of the definitions 


aiig considerations: 
automatically pro duced e a human being; i.e., evidence 


an ATM receipt, 
e The evidence must fa 4 


e The statement must h 


The proponent must be i « 
for the truth of the S edd out-of-court" statement 


These elements are discus i 
which follow. The WI hasa ae 
the decim des of Evidence 
purposes of clarity; no substantive change was inte 
Fed. R. Evid. 801(a) through (c) apoE dd pene Current 
If the evidence does not constitute “hearsay” because any ele- 
ment is absent, there is no need to resort to any exemption or 
exception. As long as the “non-hearsay” evidence is relevant. it is 
admissible. Moreover, there is no hierarchy governing the 
exceptions. If the hearsay falls within any exception or exemp- 
tion, the statement is admissible for the truth of the matter 
asserted." It is, however, the proponent's responsibility to identify 
applicable exemptions or exceptions; neither the judge nor oppos- 
ing counsel has an obligation to “shop” the rules. 
The Wisconsin Rules of Evidence track the federal rules by 
distributing the hearsay "exceptions" among three principal 
groups: The so-called “exemptions” found in Wis. Stats. 
$908.01(4) and two sets of *exceptions" clustered under Wis. 
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also carefully distinguish hearsay exceptions from other eviden- 
tiary rules that play a more restricted role. The prime example is 
Wis. Stats. $ 907.03 which is often mistakenly used as a hearsay 
exception but governs only the kinds of information an expert 
may rely upon when testifying to an opinion." 3 imm 
Hearsay that satisfies any exception or exemption is admissible 
unless excludable on some other grounds, such as Wis. Stats. 
$904.03. In criminal cases the prosecution's use of hearsay inevi- 
tably triggers concerns under the Sixth Amendment confronta- 


tion clause." 
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prove the truth of the matter asserted, A proper understanding of 


AA ` 


ent”; and “out-of- 


doctrine. 


"he exception for past recollec- | 
zon recorded requires that the declar- “gee § 803.0, — uo 
testify as a witness, See § 808,5. A à See § 8045.0, sod CLES 


moments reflection suggests that it ped 
: uld have been rouped wit he "See $$ 802.4, S5 Vini 
ezempiiona for prior wines tator > S SR aoi oni 

ts, §908,01(4)(a), which only un^ — “gee § 802.3. ot avisb al anuod 


derscores the ad hoc quality of hearsay — 
ma 


$ 801.2 Wiscongiy Bn 
he meaning of its constit t 
rsay depends upon t uent 
*: Miis atio attention is focused on who is a “decla LT 
is a "statement," and what is meant by the term “othe, What 
proponent's use of the statement for its truth or for seme 1 the 
et 


purpose. 
§ 801.201 Declarant * c 
A hearsay “declarant” is “a person who makes a statement» 
succinctly set forth in Wis. Stats. § 908.01(2). dient ag 
unremarkable, this provision restricts hearsay to human Pra 
ants because, frankly, only people can be cross-examined, Thu, 
behavior by animals or outputs generated by machines k 
excluded from hearsay’s realm. For example, in a drug prýiees 
tion testimony that a specially trained surveillance dog sniffed a 
the defendant's suitcase (later found to contain illegal substances) 
does not implicate hearsay. Rather, the reliability of the dogs 
“non-verbal,” assertive conduct is scrutinized under rules govern. 
ing relevancy and authentication. The same holds true for 
machine-produced statements, such as the “call log” ona 
Smartphone, the speed of one’s car as gauged by the speedome- 
ter, and the time displayed by a wristwatch. Computer generated 
evidence falls outside the hearsay rule because it was not “made” 
by a human being. Another familiar example is a receipt gener- 
ated by computerized scanners in grocery store checkout lanes. 
The scanner reads the barcode and registers the item's price. A- 
though human beings created the computer code and set up the 
program that operates the scanners, the receipt is machine 
produced and its reliability is better approached as a problem of 
authentication rather than hearsay. Quite different is the cashier 
who directly inputs the price of bananas into the cash register; 
here a human declarant has created a statement on the rece 
The key concern, then, is how much human “input” is direc 
responsible for the statement's production." 
ve 
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Whether evidence constitutes a "statement" turns on the 
declarant's intent to communicate (assert) some fact, condition 
or opinion through verbal or nonverbal conduct. It is the inten- 
tion of the declarant, not the proponent, that is dispositive 
Absent an intent to assert a proposition, the declarant’s conduct 
is not hearsay because there is no “statement.” | 

The greatest shortcoming of the rule’s definition of “ ” 
is its failure to further refine the meaning of the tp awa 
Generally, an “assertion” takes the form of a declarative sentence 
(e.g., “It rained yesterday"). An assertion is either true or false 
and often describes an event (fact) or condition that occurred in 
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the statements and assertions of a hu- 
man being."), quoting treatise at 
155. See Giannelli, Understanding 
Evidence $ 31.04 (4th ed.) (citing Kan- 
dutsch). 
Bisone v. Bisone, 165 Wis. 2d 
114, 477 N.W.2d 59, 62 (Ct. App. 1991) 
(where party claimed that trial court 
abused its discretion in determining 
the amount of maintenance by using 8 
computer program to perform certain 
calculations; “The computer program 
did nothing more than make the nec- 
essary calculations, such as after-tax 
income and the effect of tax exemp- 
tions, faster and more accurate. The 
results of the computer program are 
entirely dependent on the inputted 
numbers, The computer results are not 
evidence outside of the record any 
more than results from a trial court's 
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conclude that an assertion must be 
intended by the speaker as an expres- 
sion of a fact, opinion, or condition.”), 
citing notes by the Judicial Council 
Committee and the Advisory Commit- 
tee. Wis. Stats. $ 908.01 Judicial Coun- 
cil Committee's Note (*It is the inten- 
tion of the ‘declarant’ [as defined in 
subsection (2)]—not the intention of 
the proponent in offering the evi- 
dence—that controls the question of 
whether the “statement” (as defined in 
this subsection) is intended as an as- 
sertion, The intention of the declarant 
as a means of distinction between 
circumstantial evidence and hearsay 
should not be confused with the pur- 
pose of the proponent to prove the 
truth of the matter asserted referre 
to in sub, (3), which also is determina- 
tive of admissibility.”), —— ya 
^. &gee MeCormick on Evidence 
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problem during the rush of trial and the abundance of tide 


exceptions often creates an.easier route to admissibilit 


y 
Y than 


arguing that evidence is not a “statement.” Yet difficulties as; 
LI analysis must begin. with identifying whether the m 
idence contains one or more assertions. Current Fed. R, ky 
801(a) defines the term “statement” in a way that emphasize 
that “assertions” are at its core: " ‘Statement’ means a persons 
oral assertion, written assertion, or nonverbal conduct, if the 
person intended it as an assertion." 


Wisconsin case law holds “that an ‘assertion’ as used in Wis, 
Stats. $ 908.01(1) means an expression of fact, condition, or 
opinion." More precisely, the issue is whether the declarant 


*See U.S. v. Lewis, 902 F.2d 1176, 
1179, 30 Fed. R. Evid. Serv. 583 (5th 
Cir. 1990) (“While ‘assertion’ is not 
defined in the rule, the term has the 
connotation of a positive declaration.") 
(citing Webster's Ninth New Collegiate 


i ta 
62, 440. N.W.2d .783 (1989), which il- 
lustrates the importance of dan 


ility prior 


preme court was forced to assess their 
admissibility under an exception to the 
hearsay rule. 440 N.W.2d at 786 n4. 
The trial court had admitted them 
under the coconspirator exemption but 
the supreme court affirmed their ade 
missibility under the excited ua 
exception, Wis. Stats. 8 908,03(2), jn 
appeal, defendant contended that P 
brother's statements were igan 
sible hearsay and that the bro " 

ualify a5 "dm 
utterances because they are PU 
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: to communicate the f iti d 
ntended mu e fact, condition, or 0 
burden of establishing the declarant's "intent to kie rep 


the party claiming the utterance contains an assertion.® Neither 


o rules of grammar nor the rules 


of evidence limit utterances to 


a sin le assertion. Often a single utterance may give rise t 
multiple assertions of fact. “[A]s long as the gos otio Riba ib 


express 


others 


that are not. Anything said, 


[a] fact, opinion, or condition,” there is ^no-reason to 


H 


ish between an explicit and implici ion.” Simi 
tingui L plicit assertion. Similarl 

e utterance may contain elements that are assertions Hog 
written, or done that is not an 


sertion cannot be hearsay because there is no “statement.” The 


a . * *. * 

“key,” again, 18 determining what the person intended to 
unicate: “nothing is an assertion unless intended to be one. 
instances where the declarant’s intent to communicate a par- 


comm 


ticular fact, condition, or opinion is unclear, the judge may find 
that the í arty contending the evidence is an assertion has failed 
the burden of proof. And this failure necessarily means 


that the evidence is not, hearsay. 


Wisconsin's rules, which track the corresponding federal rules, 
thus collapse concerns about the declarant's perception, memory, 


narration, and sincerity into as 


ingle issue: Did the declarant 


intend to assert a fact, condition, or opinion.’ The Advisory Com- 


mittee highlighted the distinction: 


. Sgtate v. Kutz, 2008 WI App 208, 
4 38-39, 267 Wis. 2d 531, 671 N.W.2d | 
680 (Ct. App. 2003) (citing the trea- 
tise and other authority). Drawing on 
disparate sources, the Kutz court ad- | 
opted a test that focuses on the declar- 
ant's intent to express a fact, opinion, 
or condition, regardless of whether it 
is deemed “explicit” or “implicit”: 

We conclude that the preferable ap- 

proach is to include within the mean=\ - 

ing of “assertion” in [Wis. Stats... 
.8908.01()] an expression of a fact, 
opinion, or condition that is implicit in 
the words of an utterance 88 long as “ 
the speaker intended to express that 
fact, opinion, or condition. From the 
standpoint of the principles underlying 
the rule against hearsay, We see n9' 
reason to distinguish between an ex- 
plicit and an implicit assertion. As for 
determining whether the speaker in- 

tends an implicit assertion and if so . 

What, we adopt the framework de- 

scribed in the Judicial Council Com- 

mittee's Note and the federal advisory 

í Committee’s note for determining 

Whether non-verbal conduct is intende 

as an assertion, The burden is on the 


party claiming that an utterance con- 
tains an implicit assertion to show that ` 
a particular expression of fact, opinion, 
or condition was inten ed by the 
speaker, and the trial court determines 
this as a preliminary matter. Some- 
times it will be evident from the utter- 
ance itself that the speaker necessarily 
intended an implicit assertion. How- 
ever, when evidence of surrounding cit- 
cumstances is needed to resolve, the is- 
, sue, the party claiming, an implicit 
assertion must present that evidence 
; to the trial court. wir, *$ 
9003 WI App 205, q 46, citing US. v. 
Jackson, 88 F3d 845, 848, 44 Fed. R. 
Evid. Serv. 1425 (10th Cir, 1996). .. 
7State v. Kutz, 2003 WI App 205, 
q 46, 267 Wis. 2d 531, 671 N.W.2d 660 
(Ct. App. 2003) (quoted immediately 
above): — 
Bstate v. Kutz, 2003 WI App 205 


-atiq 39 n.14 (quoting the Advisory 


Committee's Note) (emphasis original). 
"gee State v. Kutz, 2003 WI App 

205 at 139 n.13 (quoting the Judicial 

Council Committee's note) and n.l 


(quoting the Advisory Committee’s 
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. The effect of the definitio x 
operation of the hearsay rule all evidence of conduct, ye, the 
an assertion. The key to the defini! or 
"ion ig 


divided into four categories: 
(1) Verbal assertions; Wi Hf 
-" (2) Nonverbal assertions (i.e., nonverbal assertive behay;. 
| (3) Verbal, nonassertive conduct; and | | Had 
< (4) Nonverbal, nonassertive conduct. 
. Only the first two categories constitute a “statement? with; 
the meaning of Wis. Stats. $ 908.01(1). Evidence falling i 
the third and fourth categories is excluded from the definiti ; 
“statement” and therefore does not, by definition ‘estan 
hearsay regardless of how it is used. Thus, “the key,” as the mi 
sory Committee. trenchantly observed, is whether the declarant 
intended to assert something. | irs ot) 


’ 


tions readily fall into the category of ‘statement.” 


JN ene dee “It rained last Tuesday” is a declarat" 
eb e escribes last week's precipitation. The statem. 
tour testimonial risks if offered to prove its Hy, 


inr 


law, : 
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condition, or i 
dangerousness. husband's 

Assertions are usually commu 
or in writing. The writin may 
form, such as an email? Soci 
shorthand communication. Em 
tute a statement when used to 


Nonverbal, assertive con | 
assertions where offered AUR Much t wn vier ST 
The standard examples of nonverbal oae ee p 
i jevemday dfe Shaking one's head from left eee 

interpreted as “no,” i : vii 
Ur E NN Rud 
alent of saying, "That's the person." aE Re SES P AE ay, 

: $ g a picture of 
someone or: something is often, depending on the declarant’s 
artistic skills, superior to a verbal description of the same thing.” 
The inclusion of nonverbal, assertive conduct within the Red 
tion of "statement" represented an apparent change in Wisconsin 
law, as earlier cases had excluded this type of evidence from the 
hearsay field.” 

Moving beyond the stock examples, however, it is often difficult 
to determine whether the declarant intended nonverbal behavior 
as an assertion. The rules place the burden on the objecting party 
to establish that the nonverbal conduct was intended as.an asser- 
tion by the declarant.' This is a Wis. Stats. 8 901.04(1) determi- 
nation in which the judge decides all issues of fact and law by a 
preponderance of the evidence. Again, it is the declarant's intent 
that is dispositive, not the purpose for which the evidence is of- 
fered by the proponent. If the trial judge is not convinced that it 
was more likely than not that the declarant intended an asser- 
tion, the evidence falls outside the hearsay rule and is admissible 


unless excluded by some other rule. 


opinion, Particularly of» her 


Vue verbally, whether orally 
* put on paper or in electronic 
al media has produced.its own 
ojis or other symbols may consti- 
communicate a proposition. » 


“State v. Kutz, 2003 WI App 205, 
134, 267 Wis. 2d 531, 671 N.W.2d 660 
(Ct. App. 2003). The court held that 
e murder victim's utterance *did not 
contain the implicit assertion that [the 
defendant, her husband] was danger- 
T { 48. This example is further 
Scussed below. | 
nig "See Fed. R. Evid. 101(b)(6), 
ri ch explicitly defines “written mate- 
we to include “electronically stored 
ormation." 
Wi ‘See Hundhauser v. State, 44 
Be 2d 447, 452, 171 N.W.2d 397, 399 
969) (sustaining the trial courts 
that the sketch of a third party 


was “irrelevant” and further observing 
that the sketch itself was hearsay: 
“The drawing is a pictorial transcrip- 
tion by the artist of what third persons 
have related to him.”). : i 


5Gtate v. Kutz, 2003 WI App 205, 

q 39, 267 Wis. 2d 531, 671 N.W.2d 660 

(Ct. App. 2003), discussing the Wiscon- 

sin Judicial Committee's Note and the 

Advisory Committee’s note. | . | 

See Wis. Stats. $ 908.01 Judicial 
Council Committee's Note. 

BState v. Kutz, 2003 WI App 205, 

11 46, 267 Wis. 2d 531, 67 I N.W.2d 660 

(Ct. App. 2003) (quoted above). CPEE 
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s 801204 Nonaseartive cond Yee Panian nawe 
Nonassertive conduct fal " out rri Paa Ter rule, Whether 
is nonverbal or verbal (spo ye inixintetdtid bo pe beats the ot 
must divine whether the dec t ee ho heap Sert Somos 
only then is the evidence à MES mati that T. PUT Poseg, m? 
is a Wis. Stats. § 901.04(1) seien is ZR at is governed by 
preponderance of the evidence standard. à 

Although human beings use language to communicate, n ol 
verbal conduct constitutes an assertion. When a person I 
screams a stream of profanity after slamming ‘his thumbina,” 
door, he is making audible noise, often with words, but not Pel 
sarily communicating some fact. The Advisory Committe, 
concluded that verbal nonassertive conduct presented a gue 
ficiently reduced risk of insincerity that justified its exclusion 
from the definition of "statement." Verbal conduct taking the 
form of imperatives (“Get out of there!”) or an interrogato 
(“What happened here?") are (usually) not assertions of fact 
condition, or opinion.” Obviously such utterances also present 
negligible risks of misperception or faulty memory. _ 

An excellent example of verbal, nonassertive conduct was 
discussed in Caccitolo v. State.” A witness testified that X asked 
if he could use the witness's shed. X's utterances were not hearsay 
because X was not asserting any fact; he simply requested to use 
the witness's property. But X’s other utterances did constitute 
“statements” (and hearsay). For example, X explained that he 
wanted to use the shed to place a recorder for purposes of 
intercepting his estranged wife’s telephone conversations.’ And in 
State v. Kutz, which carefully analyzes the intricacies of the 
hearsay rule, the murder victim said to her mother, “If I'm not 
home in a half hour come looking for me." Whether one character 
izes this utterance as a request or an instruction, the victim was 
not clearly asserting a fact (e.g., “he punched me earlier today’) 
a condition (“I’m afraid of him"), or an opinion (“he’s going to 
res aa gpa 


: ; AER «aA LW EROS Aa 
[Section 801.204 A buf ide. adi. todd 080. bg AW . iS E Wis. 2d 
, 1g she 2008 WI Ac, 91 | i i Stato, d 199 142 
1.46, 267 Wis, 2d 53 , 671 N Wd 660 976) 
(Ct. App. 2003) (quoted. Ws) LESOTA TARDE 
ta 
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| Day do later). The Kutz cou 
| | was not an assertion; hence 
| not violate ai hearsay rule,’ 
To some e e, then, identifyi « 
‘To mation." Declarative rh tm which 

nons, are punctuated with periods: Uitefanosl punstusted tose 

clamation marks (!) or question marks (2) ar rien lee by ex- 

«gssertive. While punctuatio MM BA cbe 

| beet unfortuhntely.the eect ridin bh na a useful rule of 
| school ka, exercise, For example, Vin os pry jn aer 
case roget y came upon the scene of fatal accident sdnsetime 
| after tue ision. The passerby later testified that he aided one 
| of the Dn leased injured and dying. The dying 
| driver said, y did it happen to me, what could I do, the guy 
was coming at me. As phrased by the witness, the dying victim's 
utterance is in the form of a question.* Yet, very clearly, the 
t was asserting facts about how the accident occurred. 
Put differently, the dying driver was not probing the passerby for 
the meaning of life or belated driving advice, rather, in his final 


assertions” i i 
ertions” is an exercise in 


| 

| ; 

i moments the driver framed a rhetorical question that blamed the E 

s other driver. - at 

, The exclusion of verbal, nonassertive conduct from hearsay 5e 

; scrutiny has drawn substantial criticism from scholars, but the Aw 

7 : is i ovi t qo 19 aii | E u 

: v. Kutz, 2003 WI App 205, State v. Kutz, 2003 WI App 205, a. 

2 434, 267 Wis. 2d 531, 671 N.W.2d 660 9141, 267 Wis. 2d 531, 671 N.W.2d 660 af 

t (Ct. App. 2003) (the victim's utter- (Ct. App. 2003), discussing this trea- us 

| ance), q 48 (not an assertion). The tise and the problem of discerning the p 

í court also observed that the proseei- declarant's intent. ri 
tion undeniably used the vietim's u TER atts WA Economy Fire & WA 

l terance:as ci tantial evidence of Cas. GO UT Wis 2d 50, 54, 252 N.W.2d rs 
her fear of the defendant. Yet since CAS- 1977). Christensen aa x 

s instr to her mother r B4 ed in a number of leading law 

did not contain the implicit aasertion  Teprocuee dence textbooks " 

d that Daniel was dangerous, the trial school evidence a 

2 court correctly found that it was not 814 jg interesting to observe that I 
excludable as hearsay. The Mid not in its Christensen Oi on d with a pe- 

at defendant + re- court punctuated os q k, indicat- 
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mission has not 
perhaps because the DA 
Either the proponent es 
the evidence under some 
to make a proper objection. 


osed a significant problem in th á 
roblem often goes unrecogniz, d 286 lay 

hews this definitional subtlety zi trial) 
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Most trial evidence falls into the category of nonverba 


sertive conduct. T 


his category embraces testimony offere d Nonga, 


; ; offe: i 
“what happened,” such as eyewitnesses’ descriptions of N 


tortfeasor's running a red light, the suspect shooting th 


TS r the purportedly injured plaintiff raking leaves Ide, 
ear clespitalbia “bad back. Then you watch your neigh 
mowing her front lawn, for example, you: are observin ; 
nonverbal nonassertive conduct. In this example your neighbor : 
the putative declarant. The act of mowing is not the equivalent f 
a proclamation to the neighborhood. that her lawn is high ang 
needs to be cut. To be sure the evidence carries many of the 
testimonial risks associated. with “hearsay.” The putative declar. 


ant might be mistaken about when she last cut the lawn or her 
bad vision might obscure the lawn’s actual height. Unless, 
however, the trial judge is convinced that it is more likely than 
not that she intended to assert “my lawn is high" (an opinion) by 
her act of mowing, the evidence falls outside the hearsay rule 
regardless of what it is used to prove. In sum, physical conduct is 
not hearsay unless the declarant intended to assert some 
proposition. Wis. Stats. § 908.01(1) necessitates an inquiry only 
into what facts, conditions, or opinions were asserted, if any; the 


*See Giannelli, Understanding 
Evidence § 31.07 (4th ed.) (in explain- 
ing support for the federal rule, which 
excludes nonassertive conduct from 
the hearsay rule, the author observes 
that *[t]he fact that the hearsay objec- 
tion is often overlooked by lawyers in 
this context is cited as a Supporting 
rationale for this position.") (citation 
omitted). See the discussion at Park, 
“I Didn't Tell Them Anything About 
You"; Implied Assertions ag. Hearsay 
Under the Federal Rules of Evidence, 
74 Min». L. Rev, 783, 793-801 (1990), 
. .AÀ common law school illustra- 
tion involves a person who opens “an 
umbrella as evidence that it is 
raining": “the actor does not intend to 

& statement about the weather 
Sense intends only to keep dry," 
$31.07 (4th ed), ang Evidence 

Bee State v, Lomprey, 173 Wis, 
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2d 209, 496 N.W.2d 172, 175 (Ct. App. 
1992), where the prosecution offered 
part of a videotape depicting a young 
girl terrified of the defendant. Te 
state wanted to show the girl's fear y 
the defendant. The trial court funt 
that “the child intended to asse! 
through her conduct that she fe n 
the defendant." According to M te 
ord, upon seeing the defendant oD 
child “immediately went into beat 
refused to do anything, cur v and 
up into a ball, laid on the “ly, the 
covered her eyes." Undoubl "^q. 
child's fear was implied in NO a 
but the facts in Lomprey ar ing "T 
like the act of a witness POM tent 
pupeo ma lineup: Ths duct is 5 
that the nonv inci 
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the trial court of this by 8 PP ano 
ance of the evidence. Vise b 
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t fas „al under the hearsay ru] er stirs the slightest i 
ils bal e. But und E net interest 
ity, nonver at nonassertive cond er some common law auth - 
inp as offered to show the potete constituted hearga whe or- 
Bh S- pelief as & basis for further infe Ive declarant's (i.e. n ere it 
E Ow ve rise to the belief. The A, Y ike the condition or event whi h 
he on law approach for isory Committee rei kia 
ird m the foll e rejected the 
der Pour nonverbal KAAYA oming reasons: e 
| on acted as he did because cP hie Offered as evid 
hbar condition sought to be proved Se of his belief in the sister of the 
er condition may be inferred. This ac which belief the existence of th 
Or is assertion of the existence of the conten is, arguably, in effect i 
at of able within the hearsay con condition and hence properly includ- 
and character is untested with reg cept. Admittedly evidence of this 
narration (or their equi pect to the perception 
the Ir equivalents) of th Penge ED 
lar mittee is of the view that these dangers ecc pat the Advisory Com- 

- of an intent to assert and do not justify the Pun E in the absence 
her hearsay grounds. No class sie, Justify the loss of the evidence on 
"Ss, fabrication, but the likelihood evidence is free of the possibility of 
lan sertive verbal conduct. The situ less with nonverbal than with as- 

ta ch ema fe yeep giving rise to the nonverbal 
ul Motivation, the nature of the cond m n ueniens os sinceri 
E z of reliance will bear Heavily uds tie bel bi i» bd in 
id E 1g. 0 be given the 
a 3 ui te, th 
ily 0 reiterate, the present rule permits the tri 
4 rier of fact to use 
EE nonassertive nonverbal behavior as circumstantial evidence; it is 
not hearsay because there is no assertion.” It appears that even 
prior to the adoption of Wis. Stats. $ 908.01 Wisconsin had 
= | departed from the contrary common law approach." 
n Although the modern rule has rankled scholars, the Advisory 
e : ; 
of . « 
i | statements” as defined in the hearsay ^ the victim's reaction did not constitute 
zu rule. j a statement, the court does not have 
id See also State v. Whittemore, o grapple with any applicable hearsay 
exceptions, only the questions of rel- 


: 166 Wis. 2d 127, 479 N,W.2d 566 (Ct. 
ie App. 1991) (where the defendant, who 
was convicted of murder, offered testi- 
if ia by a detective that when he 
d ed the victim a picture of a third 
P | "Y, the vietim became "shaken" and 
E | scar ote held that the trial court 
4 | Properly exeluded this testimony 28 
E | oy ota!” and as inviting specula- 
I | 90). The Whittemore court did not 
- the foe, the definition of hearsay, but 
| ue raise the issue of whether the 
nonya S reaction constituted assertive 
Verbal conduct (“That’s the man”) 

nee a “statement” within the 


meaning 


of Wis, Stats, $ 908.0101). If 


` evance and probative value under Wis. 


Stats. § 904.03. 

"Fed, R. Evid, 801(a) advisory 
committee's note (citations omitted). 

"Giannelli, Understanding 
Evidence § 31.07[B] (4th ed.) (*AI- 
though the federal drafters recognized 
that nonassertive conduct may present 
some hearsay dangers, they believed 
that such conduct did not present a 
substantial risk of pM and 
should therefore, not be classified as 
hearsay.”) (emphasis original), 

Ó5Wis. Stats, § 908,01(1) Judicial 
Council Committee’s Note (citations 
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Committee's decisi 


iderations. j tk 
OS e eS evidence at trial let alone object in a time’ li 
specific manner. Moreover, the common-law rule compe), à 

p FE ingly difficult inquiries into w ^n the 


declarant intended, if anything, at the time of the con duct te : 


finition of hearsay turns on the purpose for eh à 
evidence is offered, the practical result of the common-lay, 
would be to force the opponent to object to each item of v ai 


in order to ascertain. what the proponent was attempting to r + 


with it. In short, these countervailing considerations outweighs 


the relatively modest hearsay. dangers in question, 


$ 801.205 Out-of-court 


A statement is hearsay only if it was made other than wj, | 


testifying at the trial or hearing and is used to prove the truth 
the matter asserted. The term "other than. while testifying" 
which is often translated as “out-of-court,” has both a physica] 
and temporal dimension. Physically, it reminds us of the primary 
of the courtroom and the locus of the witness stand. By defui 
tion, testimony consists of statements made under oath ins 
courtroom by a person on the witness stand. An utterance mai 


in a hallway during a recess in the trial is “out-of-court 
Temporally, the key unit of time is the particular trial or hearing 
when the evidence is offered. Testimony received at a prior tria 
or hearing is “out of court” because it was made outside the 
temporal confines of the present trial. For example, a witness! 
testimony made before the same judge in the same courtroom 
during a hearing on a motion for a preliminary injunction is "tu 
of court” when later offered at the bench trial on the merits. The 
restyled version of Fed. R. Evid. 801(c) underscores the point 
when defining hearsay as a “statement that the declarant o; 
not make while testifying at the current trial or heatité 
(emphasis added). " — -> any its 


espite its metaphvsical tai e ur i. haed tol 
Despite its metaphysical taint, the concept has €^ 
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D elected to categorize videotape D ettably ; the Supreme court 
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uals pragmatic but mot tes constituting heatady The 
or the current understanding a with the definition of 


« criminal cases. 
$ 801.3 Statements offe 


asserted; express and 


es (verbal acts, effect on 


S state of mind, continuity of 
trace theory) 


mental states, and 


$ 801.301 Truth of the matter asserted 
§ 801,302 Explicit and implicit uper 


§ 801.303 Verbal acts or verbal 


§ 801.304 Effect on listener 


parts of acts 


§ 801.305 Declarant’s knowledge, belief, or state of mind 
§ 801.306 Continuity of mental states; inferences of prior or 


subsequent conduct | 


[Section 801.205] ^s 
'!See § 802.4; State v. Thomas, 

144 Wis, 2d 876, 425 N.W.2d 641 (1988), 

opinion supplemented on denial of 


reconsideration, 150 Wis. 2d 374, 442 - 


N.W.2d 10 (1989) (Thomas D, con- 
firmed and supplemented, State v. 


Thomas, 150 Wis. 2d 374, 442 N.W.2d . 
.in a bench trial. Given the important 
"procedural consequences which flow 


10 (1989) (Thomas II). gut 
The court. correctly observed 

that such videotaped *testimony" mini- 
mizes the risks traditionally associ- 
ated with the admission of hearsay. 
The witness is under oath, subject. 
cross-examination, the judge presides 
over the proceedings, and the trier of 
fact is able to observe the child’s de- 
meanor while testifying by virtue of 
he videotape record. From the conclu- 
sion that this deposition procedure 
constituted the “functional equivalent 
of live in-court testimony, the court 
reasoned that it was in fact “in-court 
testimony, The court is certainly cor- 
ui [hat 8uch evidence bears substan- 
indicia of reliability, yet its admis- 
baa Should be conceptualized as à 


arsay exception, Overlooked was the 
Wabunge in Wis. State. § 908,01(3) 
stat e ‘in-court” in the context of à 
the iment “other than one made by 
declarant, while testifying at the 


LÍ 


t to 


trial or hearing.” The reference to trial 
(or hearing) must be taken literally. 
Although videotaped depositions of 
any sort bear all the trappings of trial- 
type testimony, it does not follow that 


they are therefore made “during trial.” 


Trials are commenced when the jury 
is sworn or the-first witness is sworn 


from the formal commencement of a 
trial in civil and criminal cases, this 
cannot be dismissed as a theoretical 
nicety. n 
Finally most important, 
Thomas was decided under a pre- 
Crawford approach to the confronta- 
tion right: and cannot be reconciled 
with Crawford’s insistence that a 
declarant testify in court subject to 
cross-examination, See § 802.303. See 
also Maryland v. Craig, 497 U.S. 836, 
851, 110 S. Ct, 3157, 3167, 111 L. Ed, 
2d 666, 30 Fed. R. Evid. Serv. 1 (1990) 
(where the Supreme Court observed 
that the use of one-way closed circuit 
V by which to proadoant Apa paida 
“live” testimony ta ne JURY od cally” 
chat the statementa Were yen 
out-of-court, although the ws | 
go hold on the facts before it). 
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s 801.8 N EON qe 
; 1 
g 801.307 Trace theory 
$ 801.301 Truth N d as an out-of-court statement “of 
Hearsay is The matter asserted.” Put differently, «et to 
eet jad to prove any other proposition 18 not hears tate, 
m 
example, assume that a 
“T had the gre 


i sitions: 
of the following propo fact” had the green light. 


declarant 1n | 
x The declármt believed he had the green light. 


e The declarant was conscious and capable of speech afte, 

the accident. | 

The first proposition is hearsay because the statement must p, 
true (accurate) to prove the fact of the green light. The statement’, 
use to prove the second or third propositions raise only issues of 
relevancy, not “hearsay.” 

Both the definition of “hearsay” and the definition of “state. 
ment” in Wis. Stats. 8 908.03(1) turn on an assessment of inten- 
tions, yet in each case the analysis is very different. "Statements" 
turn on the declarant's intention to communicate facts, condi- 
tions, or opinions. Only verbal or nonverbal conduct which is as- 
sertive in form constitutes a hearsay statement.” 

Turning to the definition of “hearsay” in Wis. Stats. $ 908.01(3), 
the focus shifts from the declarant's intention to the proponent's 
purpose in offering the statement. The proponent controls 
whether the statement is hearsay because it is the proponent 
who decides what the evidence is being offered to prove. In effect, 
Wis. Stats. § 908.03(3) places the hearsay “trigger” in the hand of 
the proponent. The evidence is hearsay only if the proponent 
mene de, use the statement to prove the truth of a matter 


The Wisconsin rule follows federal Rule 801(c), which adopted 


[Section 801.301] made by the deceased, Streckert, t0 


‘Caccitolo v. State, 69 Wi Roebke on the ground that they €". 
102, 107, 230 N.W.2d 139 142 (1978) stituted Hates aud were not cove 
(see below), m by any exceptions: «Roebke seek? la 
Roebke y. Newell Co., 177 Wis, 8° Streckert's statement to het p 
2d 624, 503 N.W.2d 295, 299 (Ct '*' band that Streckert called Newell | 
raa enr alleged that the xd defendant] for help and her set 
its fiduciary duty under that she intended for Roebke efit to 
| .BY 
RISA) by failing to “Stablish that she in fact aie "A oar 
mother (St t plaintiff Roebke’s definition, such statements 
reckert) in choosing the SAY Since Roebke seeks to etel ) 
method; held that hoy eon payout the truth of the matter 8588 
erly excluded trial court prop. See § 801.2. n 9d 
762 ly %Caccitolo v. State, 69 Wis 
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102, 109, 230 
declarant’s 


553 N.W.2d ! 
(the defend 
tempted mu 
tery; a fell 
lefendant c 
Victim and 
ranging to 
People 1,0( 
cution the 
Victim that 


1 after 


iust be 
ments 
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ments" 
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onent's 
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| effect, 
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sdopted 


gyipeNch HEARSAY 
§ 801.301 


jon-oriented a 
an assertion-oriented approach to hearsa i 
“declarant-focused approach turns on tis ihesinrautes credibility 
1 


: ermining whethe i 
n det g r hearsay is present. If marked hearsay 
erception or poor memory, the 


risks are O EN especially misp 
statement 18 Hearsay and may be admitted onl 

. N u 
exception YA wana Although theoretically more slogan "the 
declaran Aa e approach 18 often hard to use on the A t 
eral th RAAE assertion-oriented approach first identifies 
Nit viet snd iP s a Xu (the declarant's intent to 
co , 0, whether the proponent is using it to 
rove the ENS MN statement's assertions. In viactoay eha? 
ROTAN ly He same ERE in many instances yet in some 
cases, e so-called “implied ion" 
EN T UP NM p assertion" cases, the 


The dynamics of trial often make it difficult to determine how 
the proponent is using the evidence. Normally this is ascertained 
through the mechanism of an objection. When examining wit- 
nesses, trial lawyers do not provide a running color commentary 
regarding the purpose underlying each question. If a question is 
asked about an out-of-court statement, opposing counsel must 
promptly object on the ground of hearsay. A failure to object in a 
timely and specific manner results in a waiver, or forfeiture, of 
any hearsay objection. The statement may then be used for any 


ee 


102, 109, 230 N.W.2d 139, 143 (1975) caller offered him cocaine worth ap- 
(declarant’s statement that “every- proximately $5,000 in exchange for his 
thing was all right” was not hearsay, refusal to testify”; held that the un- 
since it “was not introduced for the identified caller's statements were 
purpose of proving that in fact'eVery-  hearsay— this testimony did not 
thing was all right." ”). merely show that the telephone call 
State v. Kutz, 2003 WI App 205, had been made; it also substantively 
137, 267 Wis. 2d 531, 671 N.W.2d 660 showed that [the defendant] was at- 
(Ct. App. 2003) (discussed below 1n the $ompting to carry out his plan to bribe 
text) ; witnesses”; the error was, however, 
State v, Sveum, 220 Wis. 2d 396, harmless). 
584 N.W.2d 137 (Ct. APP: 1998) (out- 4 ; } 
of-court statement was properly ex- See Giannelli, Understanding 
è it had pro- Evidence $31.03 (4th ed); McCormick 


duded as hearsay becaus 
bative value ee if offered to prove on Evidence $ 246 (7th ed.). à; 
the truth of the matter asserted Texas, for example, split the dif 
State v. Britt, 203. Wis. 2d 25, ference by creating a definition 0 
553 N.W.2d 528, 533-34 (Ct. APP: 1996) «ruth of the matter asserted” that has 
(the defendant was convicted of at- cjements of both the assertion-oriente 
tempted murder and ager avated bat- and the declarant-oriented approach. 
fer) à fallin inmate testified that Teg, Ri Bvid, 8010) (defining the “mat 
efendant confessed haying shot the ter asserted” as “any matter explicitly 
Victim and also said that he was 87^ — o egerted, and any matter implied by a 


ranging to have his sister pay tW statement, if the probative value of the 


people $1,000 each to testify; the prai mont as offered flows from declar- 
ecution then offered testimony uia belief as to the matter"). 


victim that. “an unidentified female 
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$ 801.801 


truth of any matte 
relevant purpose, including e ponent will either lay ed’ As. 
suming a timely say exception or,articlulate à relate 
Gonan a1 of the statement. Vant, 
ars AES i 
me he statement is being ov is ot “hearsay.” Neste 
" purpose must still be relevant and case len, 
the nonhearsey yg evidence for a nonhearsay purpose Pu 
forecloses | p ve the truth of an assertion at trial.’ Most our 
using retain ents are irrelevant if offered to prove som athe 
wun sor the truth of any matters asserted. In particular, state 
ie) purportedly offered to show only the declarant's “know, 
" of the event are often irrelevant or excludable under wl 
Stats. 8 904.08. What the declarant “thought” or “believed? i 
mul waimporiani eser he eit a dlr ya 
rrect. The proponent n : ea Wl , Du 

iya ivit bi aimed at something within the domain of ifs 
vancy provided by Wis. Stats. § 904.01. The statement must be 
used to prove something that is “of consequence"; if it is irrele. 
vant aside from the truth of what it asserts, the evidence must be 

excluded under Wis. Stats. $8 904.02. ` - | 
§ 801.302 Explicit and implicit assertions — 
_ The cases and commentary have debated the use of statements 
to prove explicit and implicit assertions, a discussion that has 


produced more smoke than light.’ Most hearsay statements em- 
brace more than one assertion while giving rise to multiple 


than 


H9) 


*8ee § 802.2, Ta wA MA ments made by the declarant was i 
11 MES NE x BP 209, SANS v. Pattermann, 173 
660 (Ct. App. 2009. CRM I NAW2d Wis, 24.143, 496 N. W2d 613, 616 (C 
to show itéefctonlislener) ^ ^. App. 1992) abrogated on other grounds 

ya A pA aig _. by, Smaxwell v. Bayard, 200 A 
Rainey, 488 US 123 WAA Corp. Y. 274 Wis, 2d 278, 682 N.W.2 923 (200 
439, 453, 102 L. Ed, 2d 448, iggy (408 bite case where the tria rar 
AMC. 441, 26 Fed. B, Evid, Serv. 267 ther a “habar nor Spooner’ of 
offered for truth of the matis Ka not dong doit t ri tavemed 
to ] ied to admit a sta in 

Sn dedo imi ei Mies 


~~ 


ence to 
f + 


Sp / ] LE A FA j SIDA h Sayiti ; | 1 
460, 463, ¢ e "or e d Sectio 801,802. EVE sm 
(effect eaten 4182184 (1978) oil ipon helpful discu 


“oa 


"e "vr V 


5 As Ev 
: ; nces. For exampl 
vada- vi ctim's chest” ds "rm Statement d three times into 
A in 
ae bt xe i one may also readily i i fact "shot" the 
less tom ental), and the balle victim's chest (the hong ue 
à acer , 8 str wasn't 
the Initially» one erc) to determine whether thew me Mar p, 
ee n gommunion one or more of these pro ositions a Ie iie, 
hing case da RESO PR the issue by distinguishin P licit oig ras 
te ng plicit oH ABA m pamena offered to rave implied, Pris ped 
ow] not edu Yet the term "implied assertion" is grasos 
Wis and haa EAE NA AAA Siza for providing insufficient ditec- 
P 3 tion | S. TOT these reasons, some commentators ha 
sted substituting the term *i d” Mh rn 
qi usc inferred" assertion, whi 
| the once jettisons the baggage associated. with implied Trelis 
a while focusing (a bit) more squarely on the issue of how the state- 
t be ment is being used by the proponent in light of what the declar- 


Wisconsin case law appears consistent with this latter ap- 
proach, drawing no distinction between explicit and implicit 
assertions.’ The first issue is whether the evidence constitutes a 
“statement,” as discussed in $ 801.2. This entails identifying any 


'of its contents, the rule against hear- 


§ 31.07 (4th ed.); ‘Park, “I Didn't Tell- 
“say was not implicated and the re- a 


Them Anything About You”: Implied 


Assertions as Hearsay Under, the 

Federal Rules of Evidence, 74 Minn, 

L. Rev. 783, 802-29 (1990). : 
?For federal cases, see U.S. v. 


quirement. of a ‘proper. foundational 
showing for admitting the records to 
prove the truth of the matter as 


~~ Was not triggered.”); U.S. v. Long, 905 


8 1r- ` 
Lewis, ' TF. 1176, 1179, 30 Fed. R. F.2d 1572, 1579-80, 30 Fed. R. Evid. 
173 Evid. Serv 583 (bth Cir. 1990) How. Serv. 620 (D.C. Citi DE 
(Ct. ever, Rule 801, through its definition P pr p tLe 
aL of statement, forecioecs Boi K CAT Understanding 
argumen re! i i le " , VASE 

)04)) tions A aerate of the hearsay Evidence 8 31,07 (4th ed.) (discussing 
ourt >, U.S. v, Jaramillo-Suarez, 950 and collecting authority). 

nei- F2d 1378, 34 Fed, R, Evid. Sery, 1093 ^gee State v. Kutz, 2003 WI Ape 
[he (Gth Cir, 1991), as amended on denial 205,146 267 Wis. 2d 631, 671 NW 
eriy o ir. IOD, do. 1991) “paylowe 660 (Ct, App. 2008) waere to ent ap- 
ya s” recovered in a drug raid were appeals canvassed yu reo uie 
Fera not hearsay; “The pay/owe sheet in the proaches that arise ot cn 
bite Present cose was admitted for the law and adopted a test WA d act. 
f of specific and limited purpose of show- the declarant nah Pegardless of 
how ing the character and use of the Ban opinion, Gf condi med “explicit” or 
dog uan Capistrano apartment. Ite role is whether i is dee 

te of t dierent from that played the "implicit queen 
nese Very large unte of ae found in We conclude tha within the mean, 
e imis probative A waa the Moti an aretati igit 
once mitted was independent of the truth ae 


